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P-R-0-C-E-E-D-1-N-G-S
10:00 a.m.

CHAIRMAN  JORDAN: Great. All
right. Thank you. Then let=s move In to our
hearing case. Am I correct? We=re now in to our
hearing cases?

MR. MOY: Yes, sir.

CHAIRMAN JORDAN: And 1 would like
to take the Rosebusch case because we have a
representative of National Capital Planning
Commission, who will be in in lieu of Mr.
Hinkle, who has disqualified himself for the
case, and so we=re going to try to manage the
time.

MR. MOY: Okay. That would be
Application No. 18638, application of
Rosebusch LLC, and Greg M. Busch. The Board last
heard this on April the 8th, and scheduled its
decision to May 20th.

CHAIRMAN  JORDAN: Oh, you=re
right. Thank you.

MR. MOY: And for the record, 1t was
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at the last decision meeting, the relief
regarding the parking requirements, there was
not a majority vote, which 1s the reason that
we have another representative TfTrom NCPC
participating on this application to the
parking relief.

CHAIRMAN  JORDAN: While we=re
getting settled and waiting for Mr. May to come
back, 1 want to be sure, and |1 was remiss as vice
chair, reminded me, i1t=s important In our cases
that where there=s party status in opposition,
and etcetera, and for instance, we have
18723--so0 I=m going to--I=m asking now,
although you=re not at the table, but I=m asking
you to be sure that those i1n 18723, where
there=s party status requests, and the
Applicant, that they=ve met and conferred, to
see 1T they can work out any differences of
opinion on the matter. So this i1s a good time
for you to step out in the hall and have a
conversation, 1f you have not had that

conversation.
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And we=ve learned, over and over and
over again, that having these conversations has
turned out very beneficial. We=ve had one
case--was 1t 12 people?--12 different groups of
opposition ,and we asked them to step out and
have a discussion, and about a half-hour later,
they had worked out their situation.

And we have seen, over and over
again, that this works. So I=m going to ask,
that 1T there=s--the Applicant and the party
status request 1i1n 18723 would have that
conversation prior to the case being called.

All right. Would the persons at the
witness table please introduce themselves,
please. Go ahead.

MR. ANDRES: Erwin Andres,
principal of Grove Slade Associates.

MR. GLASGOW: Norman M. Glasgow,
Jr. of the law firm of Holland & Knight.

MS. BROWN: Carolyn Brown with
Holland & Knight.

MR. ROSE: Brook Rose, one of the
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developers.

MR. BUSCH: Greg Busch, the second
developer.

CHAIRMAN JORDAN: Now we did
have--didn=t we have a party In opposition iIn
this matter?

COMMISSIONER MAY: Yes. There
was--by the Metropole Condominium Association,
Mr. Chairman.

MR. SULLIVAN: Yes. Mr. Chairman,
Marty Sullivan on behalf of the Metropole
Condominium Association.

CHAIRMAN JORDAN: 1 thought so. 1
didn=t see you at the table, and I didn=t know
iIT that=s been withdrawn.

MR. SULLIVAN: I didn=t think there
was any room.

CHAIRMAN JORDAN: Okay. In fact we
have seats for two more people there. You=ve
been here before.

Okay. This i1s before us on a limited

hearing regarding the parking relief
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requested.

The Board previously voted and
granted relief on I believe was the height; was
1t? However, the Board did not reach a
decision on the parking. There was a subsequent
motion by the Applicant to reopen the hearing,
and at the same time, a representative of the
National Capital Planning Commission was
requested to sit in. So we now have--1=m sorry.
You=ve got to introduce yourself.

MR. DETTMAN: Good morning, Mr.
Chairman, and members of the Board, OP staff.
Good to see everyone again. I=m Shane Dettman.
I=m a senior urban planner with the National
Capital Planning Commission, and as you stated,
Mr. Chairman, 1I=ve been called 1In to
participate on Application No. 18638, and for
the record, I=ve reviewed the entire record and
am prepared to hear the limited hearing and
deliberate on the case.

CHAIRMAN JORDAN: Welcome. Thank

you. Glad to have you.
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So the Applicant can proceed.

MR. GLASGOW: Yes. Mr. Chairman,
members of the board, as 1 iIntroduced myself
previously, Norman M. Glasgow, Jr. of the law
firm of Holland & Knight.

In reviewing and preparing for this
case, we reexamined the standard set forth in
Chapter 21 of the Zoning Regulations for
required parking and the ability to obtain
relief from those provisions.

That 1s our focus today, to offer
you additional relevant information you need,
as members of the Board, in order to support the
requested relief. Within this context, we went
back through the record, and the information
requested by the Board.

We also reviewed the Board=s most
recent decisions on parking relief for a
multifamily building, including BZA Case No.
18744, at 15 Dupont Circle, decided just two
weeks ago, the very same day our prehearing

submission was due 1In that case--iIn our case.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

11

Based on the Board=s action, just
two weeks ago, we thought i1t was also prudent
to provide you information on how we met the
special exception test relief for historic
structures under Section 2120.6, a lesser
included relief under Chapter 21.

The Applicant leaves i1t to the Board
just to help us to analyze the information we
are providing today and matching 1t to the
criteria of the regulations, either as a
variance of a special exception.

But the Applicant submits that it
can meet i1ts burden of proof under eirther area
of relief, and we will defer to the Board, to
iIts discretion on pursing those options, and
with that, I=d like to turn it over to Ms. Brown
to proceed with the presentation of the case.

MS. BROWN': Thank you, Mr.
Chairman. Again, for the record, Carolyn Brown
from Holland & Knight. We appreciate you
granting our request to have a limited hearing

on the parking issue. | handed out, just moments
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ago, a copy of our slide show PowerPoint
presentation--

CHAIRMAN JORDAN: Just give us a
minute, cause we don=t have that.

MS. BROWN: Sure. That=s why I
thought 1=d bring 1t up.

CHAIRMAN JORDAN: I=mglad you did.
Thank you.

MS. BROWN: And there=s also a
second handout, that is a pro forma, that
studied the specific question that you raise,
Mr. Chairman, on whether or not we could reduce
the number of units and meet the parking test.

CHAIRMAN JORDAN: And as you know,
I want to hear evidence, as | said before, about
what will be the parking--what 1s there going
to be an iIncrease, what the number--

MS. BROWN: Correct. And we have
our--

CHAIRMAN JORDAN: And I=11 tell you
off the bat again. When 1 see, you know,

traffic reports says there=s no additional
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traffic, you know, that=s just--we=ve talked
about that before, and you heard our
deliberations. It just doesn=t make any sense,
and to come In, just to give a report about how
to mitigate something that you said it doesn=t
exist, just runs contrary. Okay.

MS. BROWN: Yes, sir. So we=re
prepared to present that today as well.

So we=I11 start out focusing on the
variance test, and 1T you decide that you would
like to hear from us on the special exception,
we=11 get to that later.

But we=ll1 proceed, based on the
variance for now.

CHAIRMAN JORDAN: Sure.

MS. BROWN: And specifically, the
practical difficulty that some of the members
had 1n voting on this case.

Our fTirst witness today i1s Brook
Rose, who will provide an overview of the issues
for the benefit of Mr. Dettman, in particular,

but just to recap where we are, and then we will
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go in to some other witnesses as well.

So without further ado, Mr. Rose.

MR. ROSE: I=m on. Good afternoon,
Chairman Jordan and members of the Board,
Allen, Heath, May and Dettman. My name is Brook
Rose and I=m one of the developers iIn the
project on Church Street. I would like to start
my presentation by outlining the steps we=ve
taken to address community concerns about lack
of parking since the case began about a year
ago.

These include both physical changes
and operational changes we=ve made to our
original plan. The building is being--whoops.
The building i1s being marketed as a car-free
building, with incentives and penalties 1In
place to ensure car use is limited. We are
targeting the 60 percent of D.C. residents who
don=t own cars.

Tenants 1n our building are
prohibited from obtaining residential parking

permits, RPPs. This i1s included in the lease
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under penalty of eviction. Sample lease
language has been previously submitted to the
record for your review.

Also the lease will 1include
tenants= preauthorization to allow DMV
monitoring.

We 1ncreased the number of parking
spaces from two spaces, In the original plan,
to four spaces iIn the new plan. In order to
accomplish this, we had to remove a housing
unit.

Two of the fTour spaces will be
reserved for Zipcar to serve the building,
residents. A letter form Zipcar committed to
placing cars in our building has been submitted
to the record today.

It also highlights that Tfive
additional Zipcars are located in the garage
right next door to our building.

Two rear spaces are going to be
reservable for loading, or move-ins and

move-outs. Landlord will pay for two permanent
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parking spaces fTor building tenants in the
Colonial parking garage next door to the
Metropole, and our project, to ensure guests
have off-street parking

Zipcar, or any car-share
registration, will be required at Ilease
signing. This 1s to be paid for by the building
owner for the duration of the lease, not just
the first term. And that will ensure all
residents can be car-free.

Capital BikeShare registration 1is
also required at least signing. This is again
paid for by the building owner for the duration
of the lease.

It should be noted that there is a
Capital BikeShare station located only 30 feet
from the planned building.

In addition we are instal--whoops.
I=m not doing very well with my PowerPoint
simultaneously.

Okay. In addition, there will be 13

interior bicycle parking spaces for building
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residents.

Next are the steps we=ve taken to
control alley congestion and trash. Although
neighboring buildings have trash areas located
in the alley, we=ve planned an 1interior
climate-controlled room to mitigate alley
trash congestion. We plan to contract VHI
Industries for trash removal. This is the same
community servicing the adjacent building,
Citta 50. This will decrease current trash
truck volume since the current property, the
property iIn current state 1s served by the city.

We=ve made operational changes to
address noise concerns. We=ve limited roof deck
hours to 10:00 p.m., Sunday through Thursday,
and 12:00 am. Friday and Saturday. This
commitment 1s included i1in an agreement that
we=ve made with Citta 50 Condominium
Association. That i1s also In the record.

In response to noise concerns from
the Metropole, we have offered to use VRF--that

stands for variable refrigerant flow, heat and
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cooling systems.

This 1s the best product on the
market for energy efficiency and noise
reduction. It operates at 50 decibels, or
lower. We=ve also addressed privacy concerns
and glass reflection.

We removed all the windows from the
southwest corner of the property facing the
Metropole. We did this to address Metropole
residents concerned about privacy being
compromised.

Another concern about building
glass reflection. Our architect has proposed a
non-reflective glass with a frit pattern.

We=ve addressed concerns about
construction disruption. We have committed to
a construction management plan which 1is
included 1n our agreement with our neighbor,
Citta 50, and the condominium association.

We=ve also agreed to limit working
hours, and we=ve set a host of other parameters

for the construction phase of the project.
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Our team=s been actively working
with the community since June of 2013, when
first concept plans were sent to the property
manager of the Metropole.

Since that time, we=ve participated
iIn dozens of community meetings, ANC meetings,
and formal reviews, iIn order to listen to all
concerns by the community to create the best
plan possible.

We=ve reviewed, In great detail,
all letters of protest, and we=ve revised our
plan several times, In order to accommodate
concerns expressed by the community.

Our hard work has resulted in formal
letters of support, which have been submitted
to the Board. A resolution of ANC-2F support.
The letters of support from HPRB, DDOT, and the
Office of Planning.

We=ve also gained a letter of
non-opposition from our neighbor, Citta 50.

We again reached out to the

Metropole board president, and board members,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

20

iIn the weeks before this hearing, and were told
they were not interested In meeting.

Now I=d like to quickly tough upon
the three prongs of the variance test and how
they relate to our case.

Our traffic expert, Erwin Andres of
Grove Slade, and possibly our architect, Peter
Fillat, along with our witnesses, will also
address these points.

Prong one. Exceptional conditions.
It=s physically--1=m sorry.

Exceptional conditions. Our small
narrow site of 38 feet has historic buildings
that need to be maintained, repaired, and
renovated.

Now on to practical difficulty. We
will demonstrate i1t 1s physically impossible to
provide any underground parking, or any
additional parking at all. The grade i1s too
steep and cars cannot turn.

We will also demonstrate that fewer

larger units are not marketable. For example,
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a buy rate eight-unit building configuration
results In 2200 plus square foot units that
would rent for far too high a dollar amount.

There 1s 1nadequate demand for
these units, not to mention such renters would
also require parking as an amenity.

Given HPRB constraints, it is only
possible to increase the size of the rear
alley-facing units. This 1Is contradictory to
common building practice, since alley-facing
apartment units with less desirable views, and
often light, are less marketable than
front-facing units.

Based on these less marketable
units, we explored an 18 unit option which
resulted 1In a negative economic return, and we
had passed out a pro forma for your review.

You know, after speaking to our
experts, and kind of analyzing on the third page
an 18 unit option, we came up with rents that
we feel could possibly be obtained, and that was

based on the expert, our expert consultants.
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That, as you can see, came up with
a different revenue number, and 1In those
scenarios, with all things equal, servicing the
debt service, the cashflow 1In a 37 unit model
Is profitable at a 6.15 percent return, whereas
the 18 unit 1s in the negative, is in the red.

And this actually shows a majority
of the rear-facing massing of the building,
given the core, which will be more covered by
the architect.

No substantial detriment to the
public good. Our traffic expert will show there
IS no harm to the zoning plan by our proposed
development.

The traffic report supports an
imperceptible--(CAudio interference)--less
density. As a matter of right, for example, the
project can be configured iInto eight units.
These very large units can legally house up to
six nonrelated residents.

An eight unit burlding

configuration can therefore, by right, result

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

In 48 residents with no RPP restriction. This
alternative unit configuration will have a much
more negative impact than the proposed project.
Fewer units doesn=t mean less traffic 1mpact.
37 studio units with RPP restriction will have
a less negative traffic and parking impact than
other Aby right@ building unit configurations.

Studio unit renters are more likely
to be carless, while renters of larger units are
more likely to own a vehicle and demand parking.

Smaller studio units iIn our
marketing plan allow the developer to market to
a carless demographic and have less community
impact. Less units that are larger could
provide more density, and they would not have
RPP restriction. Thank you.

Now Erwin Andres from Grove Slade
will follow me to further discuss parking
practical difficulty and community impact.

MR. ANDRES: Good morning, Chairman
Jordan, members of the Board. My name again is

Erwin Andres with Grove Slade Associates. What
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I=d like to do is just follow up with a summary
of some of the topics that were raised at the
previous hearing, beginning with the practical
difficulty that was i1dentified.

This graphic i1s the site plan. There
are two instances of practical difficulty
related to the proposed development.

This 1s a section of the plan that
shows the existing structure, and this i1s also
included 1n our--

CHAIRMAN JORDAN: Just a second,
please. Mr. Moy, could we have the lights,
please.

MR. ANDRES: Chairman Jordan, this
graphic 1s also included 1n our--this graphic
iIs also In Tab G of our latest submittal.

CHAIRMAN JORDAN: Okay.

MR. ANDRES: It=s on page three of
that submittal 1n Tab G.

CHAIRMAN JORDAN: Thank you.

MR. ANDRES: Essentially what this

graphic shows--and this s a
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cross-section--and just to give you, just to
orient you to the site, to the left of this
building 1s the alley. To the right where those
trees are, or the outline of those trees, is
Church Street.

Given the historic structure of the
burlding, 1n order for a ramp to begin from the
edge of the alley down to the lower level,
basically maximizing as much space as possible,
the ramp would essentially need to be at a 22
percent grade, and the math associated with
that 1s the ramp i1s dropping down nine feet,
eight i1nches, but 1t can only extend the ramp
only 42 feet because the depth of the lot i1s so
shallow.

So essentially the 22 percent ramp
Is practically not a condition that you would
want to buirld in your building. Just to give you
a sense of comparison. 12 percent is typically
sort of the higher end of a ramp grade. Some of
the older buildings in the District, you know,

can get as steep as 14 percent. But 22 percent
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i1s well beyond acceptable industry standard for
a ramp that goes to serve residential parking.

In addition to the fact that the lot
i1s shallow, the lot is also narrow. Essentially
In order to get down to the Tirst level
parking--what this shows again i1s the front of
the buirlding i1s to the left on Church Street.
To the right of the graphic i1s where the alley
iIS.

What we did 1is laid out a
theoretical parking lot, a parking layout such
that you would have a ramp that runs from the
alley down to the first level. And this i1s a
two-way ramp.

And  then it would address
essentially four parking spaces. In order for
this layout to take place, you need a 20 foot
ramp, a 20 foot drive aisle, and 16 feet for
historic compact parking spaces.

So 1f you do the math, the

requirement you would need for that width i1s 56

feet. The existing lot is only 38 feet. So
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essentially--

CHAIRMAN JORDAN: 68 feet?

MR. ANDRES: 38 feet. The existing
lot 1s 38 foot lot.

CHAIRMAN JORDAN: 38. But you would
need--

MR. ANDRES: You would need 56.

So essentially you can build the
ramp, you could build a drive aisle. Then you
would have no room left over to build any
spaces.

So then what 1=d like to get into Is
to address some of the gquestions raised about
the potential traffic Impact.

IT this project were built, and it
had the prerequisite--excuse me--the zoning
requisite number of parking spaces, and 1t was
built in this neighborhood, a 37 unit apartment
would generate approximately six trips in the
morning, peak hour, and nine trips iIn the
evening, peak hour.

And this 1s 1f there=s no TDM, and
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it was literally Dbuilt tomorrow, and
essentially this projection 1i1s based on
existing transit in the area, and based on our
industry standard with respect to the number of
trips per unit.

IT you were to compare this to the
amount of traffic, both on 14th Street and on
15th Street, 1t=s In a range of one percent, and
In some cases, less than one percent.

Essentially, given this, DDOT had
not asked us to do a traffic report because they
had--their design and review manual identifies
that you actually don=t have to do a traffic
report for any development that generates less
than 25 trips.

So i1n this case, because of the fact
that this project would only generate six trips
in the morning and nine trips 1iIn the
evening--and this 1s assuming that the parking
was there, and this is assuming that no TDM took
place. Now as part of our project, we=re

obviously not building any parking--or excuse
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me--not building any parking within the
burlding, so we are building four spaces.

And 1In addition to that, we are
implementing a TDM. So the combination of both,
we believe will mitigate the impact related to
this development.

Which gets us to sort of the next
slide, mitigating conditions, and when 1 say
mitigating conditions, there is a whole host of
different reasons why this project 1is
appropriate for where 1t 1s.

Essentially, the proposed
development, i1f we Ilook at Census Bureau
statistics, i1t identifies that currently, in
that census tract, and that neighborhood where
that census tract i1s pulled from, 1f you go--

CHAIRMAN JORDAN: I recognize
that.

MR. ANDRES: Okay.

CHAIRMAN JORDAN: | don=t
think--spend a lotta time on a census tract

because we know when the census tract was
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performed.

MR. ANDRES: Okay.

CHAIRMAN JORDAN: There=s been a
lot of development In the area since. We also
know that the census tract doesn=t necessarily
track what the District of Columbia does. So I
don=t want you to waste any more time on that,
and that=s not really probative to me, but--

MR. ANDRES: | completely
understand.

CHAIRMAN JORDAN: Maybe to other
Board but--

MR.  ANDRES: So, you know,
with--and the reason why we wanted to highlight
this 1nformation 1s, you Kknow, not
necessarily because 1t 1i1dentifies what=s
projected. What it 1dentifies i1s actually the
market that the developers are looking to
attract. And that market that they=re looking
to attract i1s actually substantial.

Essentially, the majority of the

people that live In this neighborhood, and want
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to live in this neighborhood, are basically the
residents that the developers are looking to
attract. And that=s why we highlighted this.
And essentially--

CHAIRMAN JORDAN: You=re saying
the people that live i1n the neighborhood? Did
I hear you say that? You said who want to live
in the neighborhood?

MR. ANDRES: Who want to live in the
neighborhood and potentially who currently
live In the neighborhood. You know, 1T this is
a product that 1s, you know, that 1s
competitive with the leasing rates, because of
the fact that, you know, some of the units in
the neighborhood are more expensive because
they=re larger--well, these units are smaller,
and potentially, i1f you currently live In a
larger unit but are paying more, and maybe 1t=s
a little bit too much space for you, and you
don=t have a car, and chances are, given the
census statistics, you don=t have a car.

This i1s sort of the market that the
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developer is looking to attract, as well as
other people who are trying to move iIn to the
neighborhood but there=s not enough housing
demand.

CHAIRMAN JORDAN: What is the rate
for the ratio of people who own, or don=t own
a car, iIn the targeted income level of the
people who you=re shooting for to live in this
building?

MR. ANDRES: I understand it=s
about three-quarters.

CHAIRMAN JORDAN: So out of--six
out of ten 1s the District of Columbia kind a
area, a general area, that people who do not own
cars. I=m saying In the income level, for the
people who will qualify to live 1In this
burlding, what=s that ratio?

MR. ANDRES: I don=t have that
information.

CHAIRMAN JORDAN: Okay.

MR. ANDRES: Because i1t=s by car

ownership, and commuting methods. However--
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CHAIRMAN JORDAN: But the number
you cited takes the whole District of Columbia
and other areas in--

MR. ANDRES: No. Actually,
there=s--ifT you look at Table 2 on page five of
our document, we set up two columns. One, the
census tract, which is roughly an area of maybe
Tive square blocks, 1n and around where the site
iIS.

CHAIRMAN JORDAN: Okay.

MR. ANDRES: And then we compare it
to the rest of the District.

CHAIRMAN JORDAN: That=s six out of
ten renters iIn that group, that area?

MR. ANDRES: Yes. So i1f you look at
the people who don=t own cars, 64 percent of the
renters i1n that five square block radius don=t
have cars.

CHAIRMAN JORDAN: Okay.

MR. ANDRES: |If you would compare
that to the District, it=s 52 percent. 52

percent of District apartment households don=t
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have cars.

CHAIRMAN JORDAN: That=s what I was
asking. So that=s what this number i1s. Okay.

MR. ANDRES: Yes. So in addition to
the people who don=t own cars, there=s actually
a fair number of people who also don=t commute,
but they might have a car.

So in  this instance, we=ve
identified that 1in this neighborhood, 74
percent of the renters actually do not commute
to work by car. So essentially there=s
residents in this neighborhood who own a car,
and they Teel like they need a car, but
essentially on a daily basis, they don=t use it.
So essentially there=s a car storage 1ssue with
them.

CHAIRMAN JORDAN: And i1n this five
block area, some 13 households have five or more
cars? Am | reading this wrong?

MR. ANDRES: No; you=re right. That
was pulled directly from the--

CHAIRMAN JORDAN: I know. Just
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that=s amazing. Go ahead. 1 just saw that number
and 1 didn=t know 1T I was reading 1t right. But
that=s--

MR. ANDRES: No, this, like I said,
i1t was pulled--so that gives us sort of a sense
of the demographics that the developer=s
looking at, and as | mentioned, | guess the
biggest point that we wanted to raise here, 1s
that that=s a pretty big number.

CHAIRMAN JORDAN: But how do we track
them? Is that--somebody else is going to talk
about how the--how are you going to track these
people? It=s all well and good to say; but how
do you do 1t?

MR.  ANDRES: I believe the
developers can get in to that.

CHAIRMAN JORDAN: Okay.

MR. ANDRES: And to that point,
that 64 percent represents 1600--over 1600
households. So 1t=s a significant number.

In addition to that, what we also

did 1s we looked at the zoning rewrite, and
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according to the zoning rewrite--

CHAIRMAN JORDAN: Not there yet.

MR. ANDRES: Yes.

CHAIRMAN JORDAN: 1 hear you. But
maybe 1f you can talk about the studies.

MR. ANDRES: Okay. We can get past
that.

CHAIRMAN JORDAN: But we=ve had
that before, and we=re just kind of conscious
of the zoning rewrite, and we don=t know 1T 1t=s
going to hit, and what have you. But you can talk
about the theory behind what=s proposed--

MR. ANDRES: Oh, absolutely. And 1
guess the theory behind that 1s the zoning
regulations haven=t been updated for decades,
and i1n that period, obviously, there=s been
many--there=s been a demographic shift.
There=s been many new ways to get around.
There=s technology that helps people to get
around. You know, there are many apps that a lot
of the new residents and millenials have, that

allow them to take advantage of the existing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

37

transportation options that didn=t--that
weren=t available, 10, 20, 30 years ago, and
that=s why we believe that the zoning rewrite
iIs actually relevant, 1s because 1t does
reflect the change i1n the transportation mode
options that people are currently using.

And with that, If this were--I
understand that the zoning rewrite i1s still In
process. But 1T this were evaluated under those
requirements, the requirement would actually
be six spaces, and because we are providing four
on site, and we are committing to renting two
from Metropole next door, even without any TDM,
we would be satisfying the requirement
associated with this development.

Consistent with other studies we=ve
done, obviously, we=re going to make an effort
to attract as many carless drivers as possible.
But in the event that somebody does need their
car, and even though they are only living in a
studio apartment, which the developers have

identified, many studio residents don=t have
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cars--but even if they do, we=ve i1dentified
several options that could be available for
them, or for visitors to the site, and the two
options are both car-share.

There=s 14 car-share locations
within three blocks of the site. And off-site
parking garages. And there are five that we=ve
identified, and these off-site garages not only
have hourly rates, but they also have monthly
rates.

So In the event that there=s an
actual resident that, you know, just loves
being In this building because of the great
architecture and the location, and they happen
to have a car, they can actually rent a monthly
space in those five parking garages, which are
within four blocks.

CHAIRMAN JORDAN: What=s the rate
of--what=s the cost? Do you know?

MR. ANDRES: An average--about $250
a month.

CHAIRMAN JORDAN: And what=s the
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average--so iIn D.C., i1n that area?

MR. ANDRES: In that area, 1t=s
probably not. That=s market rate. And then the
proposed mitigation. The developers had
identified--the Applicant had i1dentified all
of these elements, but 1 think what I want to
highlight 1s not only these, but the next one.
What are the new mitigation? So the proposed
mitigation was part of the original plan. The
new mitigation actually i1dentifies additional
steps that they=ve taken since the Ilast
hearing, and coordinating with the community
concerns.

And then what I=d like to end 1is
quick discussion about TDM. 1 know Chairman
Jordan, I=ve appeared before you many times,
and you=ve consistently asked, you know, how
does TDM work, or--

CHAIRMAN JORDAN: Let me tell you.
We=ve Adrilled@ in to TDM, 1 think every other
expert. I=m well aware of the Arlington study,

well aware of Fairfax, and the Board is also.
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They have copies, they=ve reviewed it, and was
it last week we actually had an afternoon
training on nothing but parking, so--and TDM
measures, and the various other results, and
the surveys that were done. So I can just kind
of help you, so you don=t have to go through that
level.

And we know what works, and we also
know how RPP really works in the District now.
So we=ve got some questions about that.

So 1 just want to let you know. We=re
a little different than the last time you sat
here.

MR. ANDRES: That=s great,
Chairman Jordan. So one other thing that I want
to highlight as part of this. We=re actually
doing a study for DDOT of the new parking demand
that i1s consistent with a lot of the new
developments i1In town.

CHAIRMAN JORDAN: You gave us more
information just then to what we got last week

when we asked for 1t. Maybe 1t=s changed. Cause
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we encourage, we strongly encourage--

MR. ANDRES: And then one other
point, since we have a member of NCPC on the
Board. The federal agencies actually have been
implementing TDM measures for years now. We
actually worked at NIH, and they set up a
traffic monitoring program back in 1996, and
they actually executed an agreement with the
local neighbors, that they wouldn=t exceed a
certain level, even though they 1increased
employee population over the last 15 years, and
they were able to achieve that because of TDM,
different measures that include anything from
transit benefits to car pooling to telework.

So TDM, although 1it=s getting
highlighted currently, 1t has been around and
implemented for years now.

So that ends my presentation. Thank
you.

CHAIRMAN JORDAN: Are you handling
the questions on parking, etcetera? Or somebody

else 1s handling--
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MR. ANDRES: 1 guess 1T you can ask
the question, we can figure out who=s going to
answer.

CHAIRMAN JORDAN: Well, the guest
parking, | see there=s going to be some place
reserved fTor guests to park 1iIn another
facility. How is that going to be managed?

MR. ROSE: 1 actually reached out
with assistance from Bill Harman. We reached
out to the Colonial parking garage, and there=s
two spots that we=ve already secured, which is
right behind our building, so residents that
come i1n from the front can walk in the building,
or come through the back and then come around.

We=11 also have a rear entrance.
There=s also several additional spots just
opened to be rented on a monthly basis in other
garages, as well as the Colonial parking garage
behind us.

CHAIRMAN JORDAN: So the guest
doesn=t walk 1n to the building with a parking

ticket from one of the parking garages, they
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can=t come In?

MR. ROSE: Wwell, they=Ill1 come 1in.
What we=11 probably is we=11 work something out
with Colonial. We=ll1 have--you know, people
will come and they=11 contact the resident, and
we=011 probably set something up, like a Web
site, where people, 1T they have guests coming,
they can, you know, designate that they=11 be
the person that=11 be renting the spot.

And then they=11 just get through in
the Colonial garage. | guess we=I11 call--

MR. ANDRES: That=s one option. 1
think you can also use the sticker method, kind
of like when you go to your--when you go to a
doctor appointment you get the ticket. But then
we have certain stickers which people know that
i1t=s being paid for.

CHAIRMAN JORDAN: And we do know
study-wise, that one of the biggest problems
you have are the visitors to the area, and | was
being facetious when 1 said they have to come

in--they can=t come in without the sticker from
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the garage, because how 1s 1t actually going to
work? 1 hear what--your project, but does it
really work? And how i1s 1t going to really work?
How are you going to manage it?

MR. ROSE: 1 mean, I think these are
allocated spots, you know, in other words that
we can actually have a number, so the residents
will be made aware of the number, so the
residents can--so their residents can use i1t.
I=m sorry. So their visitors can use it.

CHAIRMAN JORDAN: Yes? Please.

VICE CHAIR ALLEN: Thank you. But
there=s a lead two spots. So | mean you
potentially have thirty--is 36 now units?

MR. ROSE: That=s correct. Behind
them. 1t=s 37 units.

VICE CHAIR ALLEN: Okay. 1 thought
you reduced--

MR. ROSE: We did. We reduced from 38
to 37.

VICE CHAIR ALLEN: Thank you. Okay.

So the two spots would be permanent guest spots,
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and 1T those are taken, i1s there--what happens?
Can you tell them to go to the other four--
MR. ROSE: We would provide them, you
know, a list of the other garages that are
available, and then also we do have two spots,
still, in the rear of our building, that would
potentially be allocated to visitors, or--
CHAIRMAN JORDAN: We have four

spots. One for car-share. One for--

VICE CHAIR ALLEN: Two  for
car-share.

MR. ROSE: Two for car-share.

CHAIRMAN JORDAN: Car-share.

MR. ROSE: And two are available.

VICE CHAIR ALLEN: And that was
actually--

CHAIRMAN JORDAN: What about the
manager? Didn=t | read the manager was--the
burlding manager--

MR. ROSE: You know, 1 think I had
that In--

CHAIRMAN  JORDAN: I thought

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

46

that=s--

MR.  ROSE: I think I had--I
unfortunately had the wrong PowerPoint
presentation. | think we left 1t open, so we
didn=t want to commit it to a manager. We could
pay for a--

(Simultaneous conversation)

MR. ROSE: You=re right. We could pay
for a manager.

CHAIRMAN JORDAN: Okay.

MR. ROSE: You are correct. That
was--unfortunately, wasn=t my latest version.
CHAIRMAN JORDAN: Okay.

VICE CHAIR ALLEN: And actually,
that was my second question--is to whom are
those two spaces--are they going to be
designated for owners? Or I mean whoever=s in
your building? Or, you know, are they just
mandatorily left open? How does that work?

MR. ROSE: We=ve kept 1t open,
actually, for even discussion here today.

You know, we wanted to make sure
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that 1T the Board felt 1t was more advantageous
to have them as guest parking, then we could
easily allocate it to that, 1T we thought the
Board felt i1t would be more useful for the
actual residents, we could reserve it for them,
and provide residents with stickers, so they
would not be towed iIn that case.

COMMISSIONER HEATH: So just to be
clear. 1 want to make sure | understand. There
are four parking spaces, two for car-share, and
then two that are sort of Aup for grabs.@ Could
be visitor, could be for residents or manager.
But 1t=s not six; correct?

MR. ROSE: No. The other--

COMMISSIONER HEATH: There=s four.

MR. ROSE: There=s four that are on
site, and then In the garage, immediately next
door, we=re renting an addition two.

COMMISSIONER HEATH: Got 1t.

MR. ROSE: So all in all, we have,
collectively, six to work with.

COMMISSIONER HEATH: But the two
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next door are designated for visitors?

MR. ROSE: That=s what our concept
was.

COMMISSIONER HEATH: Right. Okay.

CHAIRMAN JORDAN: So how do I get
1t? How do 1 get free parking? I=m a visitor to
the building.

MR. ROSE: The person you=re coming
to visit would have to be, you know, educated
on what the number of the spot would be.

CHAIRMAN JORDAN: And they would
have to give them--

MR. ROSE: So then when they go
through, and they get the--they would say we=re
using a parking space next door. ITf they were
given the parking ticket, we would have given
residents a sticker, so they would not have to
pay--

CHAIRMAN JORDAN: So they put the
sticker on the parking ticket--

MR. ROSE: Put the sticker on for

guest, and then as you=re exiting, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

49

attendant would know--you know, oh, this guy=s

from that building, he doesn=t need to pay.-
MR. ANDRES: Actually, Chairman
Jordan, there=s actually a simpler way. A lot
of these newer buildings have calendars. So
what you can do is you can go online, and say,
okay, I have a visitor coming between 6:00 and
8:00 p.m., and then you have two spots for them.
And then what you can have 1s a hangtag that they
can use 1t for between 6:00 and 8:00, and then
after 8:00 o=clock they would return their
hangtag. So i1t=s something where you can track
on a calendar, so that you don=t have people
showing up all at the same time. They=11 look
at the calendar, realize, oh, you know, those

spaces are taken up for that certain time.
But I believe these policies can be

developed, and we can outline them for you.
CHAIRMAN JORDAN: Yes. What we=ve been
trying to do on the Board since--you know, I=ve
been here, serving as chair, get away from the

theoretical and try to get to what=s practical,
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because we have seen, over and over again, some
of the theoretical doesn=t work. That=s what
we=re kind of Adrilling down@ in our questions
with you.

MR. ROSE: The other thing 1 wanted
to mention is that there are additional spots
in that Metropole/Colonial parking garage, and
as we=ve stated previous, there=s other
garages, you know, within a very short radius
from the building. So assuming that, you know,
they are full, some people may have to pay for
visitor parking. But 1t i1s available.

CHAIRMAN JORDAN: And while I have
you speaking, how are you going to market this
building for people who don=t have cars?

MR. ROSE: 1 think that=s a very good
point. Number one, it=s an excellent add-on for
us to be able to say to a resident who=s entering
the District--hey, come with us. And guess
what? You=ve got free bike-share, you=ve got
free car-share. And 1t=s right in the back of

the building.
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I think that=11 be something In any
of our marketing, on our Web site, iIn any type
of print marketing. That would be clearly going
after that type of individual.

At the same time, they would be
notified that they will not be receiving any
type of residential parking permit, should they
choose to live here.

CHAIRMAN JORDAN: Does the block
already have residential parking?

MR. ROSE: 1t does.

CHAIRMAN JORDAN: So you can=t cut
that off.

MR. ROSE: What you can--and I=m
going to let Carolyn speak, because she has been
In direct contact with more of the agencies in
understanding the specifics and how to monitor.

MS. BROWN: Mr. Chairman, we would
have a lease provision prohibiting the tenant
from having the RPP sticker. We would be able
to enforce that through another provision in

the lease that would authorize the landlord to
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access the DMV records to get statistics on
whether or not they have requested an RPP.

I=m not going to get the name
correct, but the Driver Protection Privacy Act
normally prohibits you from accessing that
information. But there=s a provision In there
that says unless the tenant or the person
authorizes 1i1t. So we would be availing
ourselves of that provision.

CHAIRMAN JORDAN: Okay. And I=m
glad you said that, because many other groups
have been In here and said, oh, they=re just
going to go to DMV, and then we know how DMV
actually works with the parking thing, or we=re
going to cut this building off and you can=t do
it 1T the block has RPP.

Let me ask, again, going back to
developer--so how do you market this building,
that=s going to make sure people don=t have
cars, that meets the statistical survey?

MR. ROSE: We do have some expert--we

have some witnesses who will attest to the type
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of individual that is In a studio unit, more
likely than not does not have a car in the
District. But to speak to your point is, as you
know, people find out about, you know,
different places to live In an apartment in
several different ways. They go online, so
therefore there=s a Web site, you know, which
we would be creating to describe what 1is
beneficial about this building.

And we would be--you know, we=re
clearly going after that new generation of
green, you know, people who want to live in an
urban environment, who care about, you know,
not polluting, and they=re going to be
receiving--for those people, iIfT you=re
receiving a bike share, and a car share
membership, that--their ears perk up, as
opposed to some--they=I11 sort a be self--what=s
the word I=m looking for? Self-selecting.

CHAIRMAN JORDAN: No. Isn=t the
desire, the lack of desire to own a car driven

more so by what goes on In their job, meaning
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the location of their job, or the cost of
parking at their job?

MR. ROSE: That i1s correct. And those
people probably, if they were to acquire that,
would not be appropriate for the building,
unless of course they chose to rent in one of
the parking garages that are close by, cause
they know they=I11 be using that for five days
a week from--you know, to leave and to come
back.

And then they have the advantages of
the car share and bike share while they=re doing
their kind of leisurely living, here, iIn the
city.

CHAIRMAN JORDAN: Okay. 1 hear
you. Is there anything else? Board, any other
questions? Are you--more iIn presentation? Are
we dealing with the rate of return with you, or
are we dealing with somebody else on rate of
return?

MS. BROWN: We have three real

estate consultants, and 1 think maybe after
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they testify, any questions on the pro forma
could be shared among them.

CHAIRMAN JORDAN: Okay. 1 think
we--yes. Okay.

MS. BROWN: Our first witness I=d
like to call is--fourth witness, actually--

CHAIRMAN JORDAN: Can we put the
lights on, and before you get in to those
witnesses, let=s take Tive minutes, i1if we
could. Five minutes, exactly.

[Whereupon, the above-entitled
matter went off the record at 10:56 a.m. and
resumed at 11:00 a.m.]

CHAIRMAN JORDAN: How much time
have we had on this testimony so far?

MR. MOY: So far--we started at or
about 10:15.

CHAIRMAN JORDAN: Okay. All right.
All right. So--

MS.  BROWN: Thank you, Mr.
Chairman. Just for your information, we have

handed out to the board members our chart
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showing how we woulld meet the special exception
test as well, for your reference.

We would like to turn, now, to our
next witness. We have three real estate
consultants. The first 1s Michael Hines, a real
estate agent with TTR Sotheby=s.

Michael, 1f you could iIntroduce
yourself for the record, please.

MR. HINES: Good morning. 1I=m
Michael Hines. I=m a real estate agent with TTR
Sotheby=s International Realty.

MS. BROWN: And how long have you
been working in this field?

MR. HINES: Ten to eleven years.

MS. BROWN: And i1s your practice
focused primarily on residential sales; 1s that
correct?

MR. HINES: That=s correct. I=m
primary a residential agent, specializing iIn
the Logan/U Street market, submarkets.

MS. BROWN: Thank you. And are you

familiar with the project today--the proposed
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building?

MR. HINES: 1 am.

MS. BROWN: And there=s 37 units iIn
the proposed building, which will average
approximately 340 or so square foot; is that
correct?

MR. HINES: Correct.

CHAIRMAN JORDAN: Okay. And 1n your
experience, would that unit size be purchased
or used by two or more persons, or would 1t have
a single occupant?

MR. HINES: Certainly a single
person with three--350 square foot; yes.
Certainly, a single person; yes.

CHAIRMAN JORDAN: Half a person.

[Laughter]

MS. BROWN: And so purchasers of
this size of unit usually have a car, or
otherwise demand a parking space? What has your
experience been?

MR. HINES: Certainly

not--especially iIn that neighborhood.
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MS.  BROWN: You heard some
testimony about reducing the building to eight
units, which would allow the Applicant to
satisty the parking requirement with Tour
spaces. i1n order to reduce the number of units
to eight, the size of the unit would obviously
Increase; correct?

MR. HINES: Correct.

MS. BROWN: Okay. And you=ve heard
testimony that because of the historic
buildings, the only place really to increase
the unit size would be at the rear of the
burlding; i1s that correct? Facing the alley.

MR. HINES: Correct. So 1 guess
that=s the set-back, meaning the bulk of the

units 1s In the rear, facing the Metropole

MS. BROWN: And would larger units
at the rear of the building be marketable, iIn
your experience, for sale?

MR. HINES: They will be more

difficult to sell, certainly. A number of
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reasons which 1 can elaborate on, 1t you--
MS. BROWN: Yes. IT you don=t mind.
MR.  HINES: well, I mean,
obviously, the larger the unit, the higher
amenity expectation of a buyer. So a buyer--or
our typical buyers at the six-, 700,000 and up
range, which will be this size apartment, would
expect--
CHAIRMAN JORDAN: I=m sorry. What
did you say about six or seven?
MR. HINES: | said that buyers that
would typically buy an apartment that was 600-,
$700,000, or more, would expect a certain level
of amenities. Private outdoor space. Most
certainly a parking space. Definitely. So it
woulld be relatively hard to sell a unit.
MR.SULLIVAN: Mr. Chairman, this iIs
Iin the context of the eight unit, of an eight
unit building, and why an eight unit--
CHAIRMAN JORDAN: In condo sales.
MR. HINES: That=s correct. With

respect to the theoretical, cause as somebody
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would say: All right. Wwell, you have four
parking spaces. That=s eight units. Is that a
feasible or marketable product?

CHAIRMAN JORDAN: Okay. So 1is
this--

MR. SULLIVAN: I think this witness
Is testifying to that.

CHAIRMAN JORDAN: Okay. So this 1s
going to be condos, or res--

MS. BROWN: It=s rental, but we
wanted to give you both scenarios, so you could
understand the full range.

CHAIRMAN JORDAN: Gotcha.
Gotcha.

But then |1 guess your fTinancial
expert will come up, cause that then reflects
differently than what your projected cashflow
would be 1T you=re considering on the condo
side.

MS. BROWN: Correct. The pro forma
that you have in front of you compares the 37

unit, and then sort of the break point.
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CHAIRMAN JORDAN: For the rental
side. Yes. Got 1t.

MS. BROWN: Yes. Okay. So just to
conclude, the units at the back of the building,
1T they were larger, would not be marketable,
In your opinion?

MR. HINES: It would certainly be
more difficult to market units iIn the back of
a building, facing an alley.

MS. BROWN: Because they would need
the parking, and other amenity space.

MR. HINES: They would need
parking. They would need private outdoor space.
They would need better views than a--what we
call an urban view, which 1s an alley view. They
would need Church Street views, In particular,
or 15 Street views, which they can=t have.

MS. BROWN: Okay. Thank you very
much. We can turn to our next witness, unless
you have any questions for this one at this
time.

CHAIRMAN JORDAN: What=s your next
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witness going to talk about?

MS. BROWN: He will talk about
rental units iIn the area, and being able
to--similar to this but from the rental
perspective instead of the sale perspective,
condo perspective.

CHAIRMAN JORDAN: Meaning what?
Cause 1T 1t=s necessary. Cause I=m trying to--

MS. BROWN: IT you don=t think
1t=s--

CHAIRMAN JORDAN: No. I=m
asking--so i1s going to talk about what these
rates that you submitted--is that--

MS. BROWN: He can confirm the
rental rate, of what=s typical for this, and
then we can also go in to our—-if i1t=s easier
for you, we can go in to our final witness, which
would be on the financing of a project, and
which really goes to the pro forma.

CHAIRMAN JORDAN: It probably does
a lot more--

(Simultaneous conversation)
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MS. BROWN: Okay. We=11 be happy to
do that--

CHAIRMAN JORDAN: Unless the Board
wants to hear the other witness, cause, | mean,
some of this starts getting redundant in
regards to that.

MS. BROWN: We can hold him 1in
reserve, then, for any questions.

MR. SULLIVAN:: One more thing is
the next witness 1s also going to talk about the
size of the unit, and the type of person, would
they or would they not require parking.

CHAIRMAN JORDAN: All right.

MS. BROWN: So our next witness 1s
Andrew MacAllister.

CHAIRMAN JORDAN: I want to make
sure all these witnesses have been sworn.

MS. BROWN: Actually, he was not.
Mr. MacAllister was not. So he needs to be sworn
in. I=m glad you asked.

CHAIRMAN JORDAN: Mr. Moy, please.

(Witness duly sworn)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

64

MR. MACALLISTER: Good morning.

My name is Andrew MacAllister with
MAC Realty Advisers. I=m pleased to be here.

MS. BROWN: Mr. MacAllister, could
you explain some of your experience in real
estate finance.

MR. MACALLISTER: Sure. My Tfirst
position 1In real estate was--started 1In
December of 1986, working with Jones Lang
downtown as an analyst. I=ve stayed iIn real
estate since then. 1 had a--my longest tenure
was at Cushman & Wakefield for 12 years, was one
of the leading capital markets brokers, doing
debt equity placement for construction finance
and land sales.

Four years ago, in 2010, I started
my own Firm called MAC Realty Advisers, and 1t=s
pretty much a 100 percent multifamily and
residential. We do land sales, 1investment
sales, and debt equity placement. Specific to
this neighborhood, which I would describe as

the 14th Street Corridor, and the U Street
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Corridor, just sort of  the greater
neighborhood. Since 2002, l=ve transacted, as
a broker, on over 30 transactions representing
$1.2 billion of either investment sales or
construction finance, or land sales.

MS. BROWN: Thank you. Are you
familiar with the project proposed by Brook
Rose and Greg Busch--the subject today?

MR. MACALLISTER: Yes, I am, and 1
actually also provided the construction
financing for the Metropole, back when that was
constructed by Scott Panner.

MS. BROWN: Great. So you=ve had a
chance to look over the pro forma that was
prepared?

MR. MACALLISTER: Yes. 1 did.

MS. BROWN: Okay. And you see that
the return expected for this project, for the
37 unit, i1s approximately 6.15 percent. What is
the--what kind of return is a lender typically
looking for i1n a project this size?

MR.  MACALLISTER: well, the
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returns are--typically, they=re looking
for--and there=s two returns. There=s the
equity return, and the return for the sort of
debt and equity. What you=re showing here is a
return for the equity, which is pretty much the
minimum return that the equity would require
after debt is In that 6, 7, 8 percent return,
depending on the project.

MS. BROWN: And you also see on the
pro forma, the column to the far right, a
proposed alternative plan for an 18 unit
building, and what i1s--do you agree that it
would not be financeable based on the pro forma
in front of you?

MR. MACALLISTER: 1 do.

MS. BROWN: And are you familiar
with the rental rates of units?

MR. MACALLISTER: [I=m a 100 percent
familiar with rental rates, and what=s really
important from a financing standpoint, and why
I=ve been so successful iIn that corridor, 1is

1t=s an optimization model to get transactions
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financed.

And what do 1 mean by that is what
you do is you optimize the unit mix in order to
make the project financially feasible. And
currently In that immediate marketplace, the
smaller units are, by far, getting the highest
rents per square TfToot, and Brook Rose, |
believe, and Greg, you underwrote Tive
dollar--excuse--yeah, $5 a square foot, and
that 1s what we=re seeing in similar projects
that have--execute on a smaller unit basis, and
therefore they=re getting financed.

MS. BROWN: And would a larger unit
then not get the same $5 rental rate?

MR. MACALLISTER: Typically, no.

MS. BROWN: Thank you. Those are
all my questions. We=ve be happy to answer any
questions that the Board has.

CHAIRMAN JORDAN: You answered my
initial one, and I didn=t know what this ratio
was, the various ways you can calculate a rate

of return, but this i1s the return on equity?
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MR. MACALLISTER: Correct.

CHAIRMAN JORDAN: And not adjusted
any other way?

MR. MACALLISTER: 1t=s the return

after debt service.

CHAIRMAN  JORDAN: After debt
service?

MR. MACALLISTER: Correct.

CHAIRMAN JORDAN: Thank you for
your time.

MS. BROWN: That concludes our
testimony on direct. We=d be happy to walk
through the special exception chart that we
distributed to you, i1f you=d like to go through
that now.

CHAIRMAN JORDAN: Board, is there
anything that you need on that?

She=s going to now address the
special exception argument, discussion.
They=re all kind a--roll out, one or the other,
so | think 1t=s kind a redundant there.

MS_. BROWN: It 1s redundant. 1
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think that the only thing that we wouldn=t need
to demonstrate with a special exception i1s that
we--your initial question about whether or not
we could meet the practical difficulty by
reducing the number of units, come closer in to
compliance.

CHAIRMAN JORDAN: I don=t think
there=s--no, we don=t need to do that.

MS. BROWN: Okay. Thank you.

CHAIRMAN  JORDAN: All right.
Board, i1s there anything you need to hear from
the Applicant at this point?

MR. DETTMAN: Mr. Chairman, | just
have one question. I=m not a finance guy. And
just to clarify something, under Debt Capital
Expense, Permanent Debt Service, is that $8
million at 4.5 percent?

MR. ROSE: No. We have amortization
that--(off-microphone)

MS. BROWN: Table, please. Turn

MR. DETTMAN: 1 guess my qguestion
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IS, 1s that line 1tem Intended to reflect the
cost to build the buirlding?

MR. ROSE: That=s the debt service of
a permanent loan, that would take out the
construction loan, 1 believe.

MR. DETTMAN: So 1t=s your mortgage
that you have to pay every month?

MR. ROSE: Correct.

MR. DETTMAN: Okay. So I=m confused
as to why, i1f you=re building an 18 unit
building, why the loan that you take out would
still be $8 million.

MR. ROSE: It=s because the cost
involved 1n this building, a tremendous amount
of 1t 1s 1nvolved 1In renovating and keeping the
old structures in the front. That causes a
difficulty and an expense. So you=re still
building the same size of the building. It=s
less kitchens. But 1t=s not enough to really
impact, because there=s still additional
square footage.

VICE CHAIR ALLEN: Hi. So somewhere
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along the way you--1 heard you say that there
were additional spaces available at Metropole,
which I guess is next door. And so I=m wondering
iIT you considered--or what went in to your
consideration to only secure two of those? I
mean, could you secure more and be at least
closer to what the requirement i1s? Or did you
give that thought? Or i1s there some reason you
didn=t do that?

MR. MACALLISTER: You know, it
was reasonable, we felt, to secure two, which
would--could be avairlable in perpetuity. You
know, we don=t know whether or not--although
something could be available right now, going
forward, i1t would still be available.

MS. BROWN: And I think, Ms. Allen,
one of the other reasons 1iIs because we=re
restricting RPP, and we have all the--we are
targeting the carless population. We didn=t
think there would be a demand for i1t, but we are
providing at least two, and then they can pay,

just like anybody else, for the parking in the
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neighborhood.

VICE CHAIR ALLEN: Obviously that=s
true, except that you=re here requiring a
parking variance, and so I=m just wondering if
there was any, 1| guess something that
prohibited you from doing more than the two. 1
guess that=s really the point.

MR. ROSE: There were two that were
available for perpetuity at the moment.

VICE CHAIR ALLEN: And you don=t
know 1T there are more? I mean, 1 just wondered
why you chose two. That=s all.

MR. ROSE: That=s what we were
offered.

VICE CHAIR ALLEN: Okay. Thank you.

CHAIRMAN JORDAN: All right. And
can we go to cross-examination? is that where
we are?

I=m sorry. Mr. May.

COMMISSIONER MAY: I just had a
couple quick questions. So there are two fairly

large buildings that flank this property, and
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I don=t know the circumstances under which they
were built, but I assume that they are parking
compliant, or was there relief associated with
those buildings?

MS. BROWN: To my understanding,
they=re parking compliant. The Metropole did
seek BZA relief, but I believe it was for roof
structures and recreational space; but not
parking.

COMMISSIONER MAY: Okay. So it=s
one per two units?

MR. GLASGOW:
There=s--Commissioner May, 1T I can answer for
a second. There was--they comply on that. They
had, 1 believe 1t=s one per two units at the
Metropole. However, Citta 50 was in the--was
burlt at the time, where 1f you had a historic
building and you added to it--cause | had the
case, | think with Douglas Jamal, where the
rights got changed, where we had a very small
piece and then had a very large office building

addition, and we had no required parking.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

74

And so Citta 50 had no required
parking spaces.

COMMISSIONER MAY: Okay. And Citta
50 is--the address is on Church Street?

MR. GLASGOW: That i1s correct.

COMMISSIONER MAY: And so 1t=s
eligible for RPP?

Mr. GLASGOW: Yes.

COMMISSIONER MAY : With no
restriction, you know, on--

MR. GLASGOW: I=m not aware of any
restriction and 1 don=t think any was offered
in that case, cause they had no parking
required.

COMMISSIONER MAY: Right. What
about the Metropole? Do you know if that=s a
commercial street, or residential street, that
Its address i1s on?

MR. GLASGOW: We could confirm and
submit for the record, but we believe 1t=s
commercial cause 1t fronts on 14th Street.

COMMISSIONER MAY: Right. Okay.
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MR. GLASGOW: 15th Street.

COMMISSIONER MAY: 15th Street.

MR. GLASGOW: 15th Street.

COMMISSIONER MAY: Which means
that most likely you=re not eligible for RPP if
you live there. Okay. I was just curious about
the overall demand--

MR. GLASGOW: Yes, cause i1t goes for
the full block, and 1t=s the whole thing there.

COMMISSIONER MAY: Yes. Okay.
Thank you.

CHAIRMAN JORDAN: Mr. Sullivan,
Cross.

MR. SULLIVAN: Just a couple
questions. 1 wanted to make clear, and I=m not
sure which witness would answer this, that the
discussion with Mr. Hines was i1n the context of
eight units. Is that correct?

MS. BROWN: That=s correct.

MR. SULLIVAN: Can anybody speak to
the knowledge of the permanency of the two spots

in the Metropole, and how you would ensure,
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aside from the fact that whether or not two
spots is sufficient, how you would ensure that
those two spots would be available forever.

MR. MACALLISTER: 1 think that what
we had submitted during some of our filings,
that within a one to two block radius, we would
provide the two spaces. They happen to be
available at the Metropole; but that could
change. We do not think a couple of block walk
in that neighborhood, given the demographics,
was something that was not reasonable.

MR. SULLIVAN: A question about the
cashflow statement. The net property taxes is
the same under each scenario, and although I=m
not very familiar with how that=s calculated,
isn=t 1t calculated on a rent stream, or on an
income stream?

So why would that be the same for
both scenarios?

MR. ROSE: It=s calculated on
valuation of the building.

MR. SULLIVAN: And isn=t the
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valuation of the building calculated on a
income stream for an apartment building?

MR. ROSE: It would be probably by
per square foot.

MR. SULLIVAN: So the building will
have different income streams for 37 units, and
18 units, but 1t=11 be exact same value?

MR. ROSE: That=s correct. It ismy
belief--1=m sorry.

CHAIRMAN JORDAN: Are you
inquiring about how D.C. tax--

MR. SULLIVAN: Yes.

MR. GLASGOW: 1 was just going to
say, we were--this witness did not testify as
to that. The District--there=s presently,
right now, a huge controversy as to the
District, over at the Office of Tax & Revenue,
changes how they=re doing their valuation.

MR. SULLIVAN: Yes, but I=m not
asking about valuation at all. I=m asking about
the cashflow is the same under both scenarios.

CHAIRMAN JORDAN: Right. And you
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want to know the reason why.

MR. SULLIVAN: Yes.

CHAIRMAN JORDAN: All right. And 1
think he responded because i1t=s based on the
value of the building.

MR. SULLIVAN: Right. And so my
follow-up question was the value of the
building has nothing to do with the relative
income streams, apparently.

CHAIRMAN JORDAN: That was the
first question you asked, and he said no, i1t was
based upon the value of the building that was
independent of that. Next question.

MR. SULLIVAN: Okay.

CHAIRMAN JORDAN: At least that=s
what 1 heard.

MR. SULLIVAN: Okay. I have no
further questions, Mr. Chairman.

CHAIRMAN JORDAN: Okay. Board, any
questions?

[No response]

CHAIRMAN JORDAN: Then 1 guess we
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will here then from persons in--well, did we
open up for--a limited time fTor people iIn
support? We=I1 take some limited people in
support. Or we don=t have OP i1n here, do we?
No. Okay. DDOT. We already have their report.
We already have the NAC, unless i1t changed.

Persons 1In support. 1Is there
someone who wants to testify? We do have letters
in support in the file. There=s no additional
required.

[No response]

CHAIRMAN JORDAN: Then we will go
to opposition. Do you have testimony you want
to present?

MR. SULLIVAN: Will you hear from
persons 1In opposition prior to parties 1In
opposition?

CHAIRMAN JORDAN: We=re going to
hear--1=m sorry?

(Simultaneous conversation)

MR. SULLIVAN: Will you--

CHAIRMAN JORDAN: We=re going to
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hear party i1n opposition, and then we=I1 have
persons In opposition.

MR. SULLIVAN: Okay. Okay. I=m just
trying to clarify whether or not my witnesses
are with me, or they=11 have the
opportu--persons in opposition will have the
opportunity--

CHAIRMAN JORDAN: Yes. Will be very
limited. So we=re going to be limited 1n persons
In opposition. So--

MR. SULLIVAN: Understand.

CHAIRMAN  JORDAN: How  many
witnesses do you have?

MR. SULLIVAN: Two.

CHAIRMAN JORDAN: Okay.

MR. SULLIVAN: I1=d like to start
with a statement, Mr. Chairman, and members of
the Board. For the record, 1 would renew the
objection to even having this hearing. I=m not
sure | understand--

CHAIRMAN JORDAN: We=re beyond

that point. I would really want you to get in
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to your testimony. We=re already beyond the
point where--and | read your brief that was
submitted, which was kind of back-handed to the
decision that the Board had, and that doesn=t
help you Mr. Sullivan. I=m going to ask that
your opening comment be directed to your
evidence that you=re going to present, and then
present your witnesses

MR. SULLIVAN: Okay. Thank you.
Okay. I didn=t understand the limited nature of
the hearing. Because this was a hearing longer
than the original hearing. So I would like the
same leeway for the opposition.

What we think the Board agreed to
have an additional hearing for was to hear
evidence on the practical difficulty
standard, and whether or not the Applicant had
proven that i1t had to provide 37 or 38 units and
receive a 100 percent parking variance in order
to relieve the unnecessary burden of the unique
condition of the site.

The Metropole=s not necessarily
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arguing that no parking variance is justified,
whether 1t=s 8--4, 6, 8, or 10 units. But the
Applicant seems to saying since we can make an
argument that we can=t provide any parking,
even for an eight unit site, therefore we=re
entitled to a 100 units.

So a parking variance--there=s a
difference between a parking variance of three
spaces or four spaces, and a parking variance
of 18 or 19 spaces.

So 1 don=t--we don=t think that the
Applicant has presented any new in in this
hearing, other than what they presented the
last time, specifically not going to that issue
or prong two and the practical difficulty.

So also I would like to say that
there=s been a Ilot of new iInformation
submitted, including cashflows, that we just
got 20 minutes ago, and 1 would like to request
that the party i1n opposition be afforded the
opportunity to respond to that, post-hearing.

CHAIRMAN JORDAN: You didn=t get
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the documents before?

MR. SULLIVAN: No. The cashflow is
new.

CHAIRMAN JORDAN: Okay.

MR. SULLIVAN: And all we had was
that there was going to be some kind of witness,
and we didn=t know what type of witness or who
It was. So that information is all completely
new, the economic information.

Globally, 1 think almost their
entire argument seems to be in the character of
a text amendment argument to the Zoning
Commission. We have micro units, and we=re
downtown. Therefore, we shouldn=t have to
provide parking.

That=s an argument for the Zoning
Commission.

They stated that fewer units
doesn=t mean less density. However, the parking
requirement Is based on the number of units.
It=s not based on gross floor area, presumably

for a reason, and 1Tt they would like a change
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to that, that again is a Zoning Commission
argument.

They=ve also talked about how--

CHAIRMAN JORDAN: So are you
telling us what your evidence i1s going to show,
or are you doing a closing?

MR. SULLIVAN: I=m doing a legal
argument, and then I=11 have witnesses. | would
like the chance to respond to their recently
submitted--

(Simultaneous conversation)

MR. SULLIVAN: But I=m pointing out
some fTallacies about their legal argument.

But our main assertion is that we
don=t think their position has really changed
from the first hearing. Thelr response seems to
be no, really, the degree of the variance really
doesn=t matter, and 1f we can prove that eight
units 1s unnecessarily burdensome, then we can
get 37 units, and then that=s the legal point

that we disagree with.
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We do have Celia Davis here, and
another witness, so I=d like to move on to our
witness testimony. Thank you.

CHAIRMAN JORDAN: Okay. Please.

MS. DAVIS: I=m Celia Davis. I gave
testimony back 1n January, and I know you shut
down this attorney as he started to object to
some of the testimony that came in, and |
watched the tape--

CHAIRMAN JORDAN: No, 1 didn=t
object to testimony that came in. I didn=t do
that, or shut him down that way. I wanted to know
what he was talking about, so we=re relevant in
this hearing.

MS. DAVIS: Okay. That=s what I=m
trying to explain, is | watched the video from
the postponement In April to this date, and I
thought 1t was really confusing about what kind
of testimony was coming in. 1 understood
there=s two votes for, two votes against, and
I didn=t know 1If you were reopening the vote.

So that=s why there i1s a little confusion on our
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side as to where this actually stood right now.
So 1 just wanted to start by saying that i1t was
confusing, and I watched 1t a few times, trying
to figure out where we stood.

As I--1 don=t have a lot of new
testimony regarding traffic, other than I did
notice the Colonial parking garage had full
signs out, several times last week, and Church
Street i1s always back to back parking, and i1t=s
a single traffic lane street.

So any loading, unloading on that 1s
pretty impossible.

My husband and 1 own a condominium,
and we share a property line with the
development site. We=ve sent letters to you,
and | did testify earlier. | just want to
respond a little bit to what Brook testified
about 1n terms of informing neighbors from the
beginning. I don=t know how much that weighs iIn
to your decision. But we Ilearned of the
project almost a year ago, and didn=t hear

anything from the developers. So 1 contacted
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them, and 1 had them--hosted them over to our
condominium to discuss the project.

They never told us about parking
variances or the height variance, special
exception requests, and the document they said
they sent last July was just a very--1 have a
picture of 1t, just an architectural diagram
that didn=t give any details or anything. |
didn=t learn any details about the project
until right before the originally scheduled
hearing in October.

The developers= lack of
communication, during the spring and summer,
created the need for me to feel like 1 had to
give opposition. | read tutorials on the BZA Web
site. |1 learned that the ANC report carries a
lot of weight. So 1 contacted our--Walt Kane,
our ANC, and he had already approved the
project, and no neighbors had been informed of
that hearing, unless, you know, we=re
supposed to be checking their Web site every

time.
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In November, I hosted the
developers again because they had made changes
to their design, and 1 wanted to hear more about
that. But in the end, really, the part that
affects the Metropole is actually now larger in
scale and size than 1t was i1n the original plans
sent 1n October.

I=ve tried to keep the lines of
communication open, but there was no
compromise, really, on the biggest concerns of
the Metropole, and when he referred to us trying
to meet with them in the last couple of weeks,
they asked for us to meet without attorneys, and
It Just seems, at this point in the case, that
doesn=t really make sense for someone like me
that=s not knowledgeable on zoning law.

My husband and 1 have confidence
that with some compromise, a building design we
can agree with can be developed. I continue to
ask that the Board postpone or deny the
requests, and also not take the ANC report into

heavy weight, because they never informed the
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neighbors of this development.

Thank you for your consideration.

CHAIRMAN  JORDAN: Thank you.
Board, questions of this witness?

Ms. Allen.

VICE CHAIR ALLEN: I=m sorry. 1
just want you to--what=s your major concern
with this?

MS. DAVIS: Because of the design
to have 37 units, the size and scope of the
building, and the traffic i1t=s going to bring
to the neighborhood, just seems to be at odds
with the rest of that immediate neighborhood.
Church Street 1is mainly condominium, home
owners.

VICE CHAIR ALLEN: Okay. But this
hearing i1s just on the parking. So you=re
concerned that it will add to the congestion and
whatever.

MS.  DAVIS: And the whole
monitoring. I=m not--their testimony--1=m not

sure that can be really done, logistically,
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long term. But the reason | wanted to give a
statement again is because they gave statements
off the traffic iIssue, and parking iIssue as
well.

VICE CHAIR ALLEN: Okay. Thank you.

CHAIRMAN JORDAN: And I don=t think
this 1s something you=re going to answer, but
I guess Mr. Sullivan has witnesses who are going
to talk about anything contrary than what has
been presented for the traffic count, the
traffic flow, and amount of 1iIncrease of
traffic, or the parking needs to--cause--and
the witnesses spoke about. So I want to make
sure--

MR. SULLIVAN: Right. We don=t have

a traffic engineer. 1t would be anecdotal.

Thank you.

CHAIRMAN JORDAN: Thank you. Next
witness?

MR. SULLIVAN: I have another
witness.

CHAIRMAN JORDAN: Yes, please.
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MR. SULLIVAN: He=s not been sworn

[Withess duly sworn]

MR. MCKENZIE: Hi. My name 1is
Michael McKenzie. | reside at the Metropole and
I face north to the proposed development. My
partner and I purchased the development--1 mean
our unit 1n 2010. So today, going over some of
the variance and certain aspects of what
they=re talking about, how to mitigate, so |
would just want, 1 guess us, to have time to
either see the burden of proof from Colonial
Parking, which Colonial Parking has been within
Metropole since 2010, operating on a public but
they rent the space from the Metropole. I have
a friend who owns a commercial property around
the 14th Street area, and requested two spaces
from Colonial Parking, two or three years ago,
and they turned them down.

The occupancy rate of the garage on
a public record i1s filled 80 to 90 percent of

the time. So I would just like for them to have
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proof of the conversation that they had with
Colonial related to--
PARTICIPANT: We have a letter.
CHAIRMAN JORDAN: Was that given to
counsel?

Mr. Sullivan i1s Indicating no, but

MR. SULLIVAN: | was just
indicating that he=s--1 would 0like him to
finish his testimony. 1 was handed something--

PARTICIPANT: That question was--

MR. SULLIVAN: Yes, 1 was handed
something--

CHAIRMAN JORDAN: Thank you.

MR. SULLIVAN: --20 minutes ago.

CHAIRMAN JORDAN: All right. Thank
you. | was unaware of that; sorry. So then do
you have other burden of proof related to the
surrounding public garages in the two block
radius?

MR. SULLIVAN: We do. We submitted

a letter from the original--
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CHAIRMAN JORDAN: 1 tell you what
we=re going to do. We=re going to address your
comments to the Board, please, and continue
with the testimony. Thank you.

MR. SULLIVAN: So we=d like to have
that burden of proof as well as has there been
commitment--1 see a letter from Zipcar--for
their commitment as well?

MR. MCKENZIE: 1 haven=t reviewed
it yet.

MR. SULLIVAN: Okay. And I question
and want the burden of proof of how many Zipcar
spaces are currently in the Metropole parking
garage. | believe as being a resident, there are
three. I am not aware, or | don=t think the
Metropole board is aware that we=re increasing
to five.

CHAIRMAN JORDAN: You=re here to
provide testimony and we=re going to ask you to
do so, and we=re not going to--the Board=s not
going to answer guestions for you. I=m sorry.

This 1s not the way we operate.
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MR. MCKENZIE: Yeah. So I mean 1
would question the--1 mean, they=re very good
mitigating points to--for the parking
variance, but I would just like some additional
proof of those, to actually secure the parking,
and the other--the bike share, the commitment
from Colonial, and from Zipcar within the 1515
Street Metropole property.

Just one further thing. Did we have
any--well, we just learned about the financials
today, so we just probably want to either
explore or get our own witnesses related--and
experts, related to the property values of
rental properties, locally.

I=m--you know, I don=t know the bias
of the witnesses that they provided, so I would
like to have some more information on that, and
I=m not comfortable with, you know, are they
friends of the developers, or are they just
business acquaintances, or what the
relationship 1i1s, that they gave their

testimony? So | have concerns about that.
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CHAIRMAN JORDAN: So what i1s your
name again?

MR. MCKENZIE: Michael McKenzie.

CHAIRMAN  JORDAN: McKenzie. |1
don=t know what testimony or evidence that
counsel has planned for this since we
have--this thing has been set at least maybe a
month now, more than a month, to provide those
type of witnesses, and, you know, so anyway,
that let=s kind a cross that bridge unless
there=s--1 know there=s some limited
conversation that they counsel for opposition
has said about the cashflow, just receiving
that, and having the opportunity to respond to
that.

But the availability, the potential
for having witnesses, and especially for
something that=s been rest and reset, and been
continued, this iIs the time when that evidence
was supposed to be presented.

MR. MCKENZIE: Okay. Okay. Thank

you. That=s all 1 have.
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CHAIRMAN  JORDAN: Thank you.
Board, any questions of Mr. McKenzie?

[No response]

CHAIRMAN JORDAN: Cross-examination
Mr.--and I forgot to ask in regard to the other
witness. Thank you. All right.

Mr. Sullivan.

MR. SULLIVAN: I would like to
spend a minute on a closing, but I don=t know
1T you=d rather have me do that after, 1T that
have rebuttal.

CHAIRMAN JORDAN: No. Let me do
this. Yes. Let me have any other withesses, or
any other persons who want--

MR. SULLIVAN: No other witnesses
from the party.

CHAIRMAN JORDAN: Let me do persons
who may want to speak In opposition, please.

MR. MESTERHAZY: Good morning, Mr.
Charrman.

CHAIRMAN JORDAN: Good morning.

MR. MESTERHAZY: Good morning,
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Mr. Charrman, members of the Board.

I=m here to testify in opposition to
the proposed variance fTor parking by the
developers.

My name is Paul Mesterhazy and 1 am
a resident of 1515 15th Street, N.W., 1in
Apartment 430, which i1s right behind the lot the
developers wish to build their apartment
structure on.

CHAIRMAN JORDAN: Welcome.

MR. MESTERHAZY: Thank you. 1 have
written four letters iIn opposition to this
case, which might be excessive, but i1t also
points to the unusual nature of this case, and
the fact that we=re still having hearings on
this request over nine months or more after the
original application submittal.

I=ve already presented, 1In my
written testimony, how 1 believe that the
record has in no way met the high bar necessary
to be allowed for the variances that=s been

asked for. Nothing in the record--1=ve heard a
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lot of assertions and circular logic that have
provided, and that they--1 don=t believe that
they have overcome the three prong test that
would be grounds for considering the variance.

I recognize that they have adjusted
their proposal In some ways to reduce the need
for as many variances and special exceptions
that they originally proposed, but because it
has changed, 1 think that the only solution
would be going back to the ANC, or the HPRB,
given what was originally submitted 1s not what
we have today.

I also Dbelieve that they=ve
benefitted from my analysis, and a lot of the
iIssues that 1 have brought up have been
addressed, not through dialogue but from
responses to the letters that I=ve submitted.

So I really wanted just to say, In
written testimony today, iIs that again, the
significant precedent that=s going to be set,
and other developers that are waiting for the

outcome of this case--1I mean, and |
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understand--you know, 1 understand that
there=s significant cost associated with the
zoning code mandates when 1t comes to parking.

I understand that the
arguments--and, you know, their arguments
about whether or not there should be this much
parking 1n an already car-congested city.

However, I would respectfully state
that 1t i1s not the role of the Board to take it
upon itself to set the precedents that would
basically invalidate parking requirements iIn
the Code.

There is a process for changing the
Zoning Code, and that avails to public input and
review, and I=d also state that should the
variance be approved, what would--you know. And
I don=t understand what more i1t would take in
order to deny any developer=s request to supply
appropriate parking for any new structure to be
proposed.

Because the three prong test won=t

preclude this structure, I really can=t Iimagine
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what 1t would preclude, and I can=t imagine what
1t would take for any private citizen to request
that a board respect these, you know, the zoning
requirements.

So 1 understand that there i1s this
novel approach when 1t comes to parking
proposed by the developer. I do believe it has
dubious merit, and, frankly, 1 don=t really
know 1f 1t=s enforceable.

More importantly, not to, you know,
to a private citizen like me, 1 don=t understand
what recourse 1 would have to ensure that 1t Is
enforceable.

I actually think 1t=s probably
because I can=t. |1 don=t have any legal standing
to do so, or if I--1t would be exorbitantly
expensive for me to do so, you know, through
legal counsel, or legal avenues. And so,
ultimately, though, that=s why we have a zoning
code, so that private citizens don=t have to
avail themselves, or the courts, to try and

enforce these kind of things.
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And lastly, although 1t might seem
otherwise from my excessive writing, | am not
against redevelopment. In fact I encourage it.
I am excited to be living In a city that is
enjoying this kind of growth, and the
improvements, and | actually would encourage
them to develop this space.

What I would ask for them to do is
to develop a space that complies with the Zoning
Code. lt=s only because they want to put such
a dense structure in there, that we=re even
having this conversation right now.

I also respectfully point out that
1t=s not the Board=s responsibility to improve
the financial situation of the Applicants. It
just would mean that, you know, maybe i1t=s not
as lucrative a building, but 1t should be
compliant.

So 1 just wanted to thank you for
letting me say, In person, you know, what I=ve
been trying to do in writing over the last eight

or nine months. Thank you.
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CHAIRMAN  JORDAN: Thank you.
Appreciate 1t. Board, questions?

[No response]

CHAIRMAN  JORDAN: Applicant,
questions?

MS. BROWN: No questions.

CHAIRMAN JORDAN: We thank you.

MR. MESTERHAZY: Thank you, sir.

CHAIRMAN JORDAN: Mr. Sullivan,
any additional witnesses, or any--

MR. SULLIVAN: No, Mr. Chairman.

CHAIRMAN JORDAN: Okay. Anything
additional you want to say, by way of closing,
that=s different than your opening?

MR. SULLIVAN: Just to point out,
1T youwill, briefly, that the mitigation 1tems
talked about 1n prong three come with no
commitments, no real clear sense of whether
it=s enforceable. The letter from Colonial
Parking says we=re pleased to offer you two
monthly parking spaces. There=s no commitment;

no permanence. Same with the Zipcar. 1 could get
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one of these, each of these, and 1t doesn=t
commit to anything. So | think the whole
argument around prong three is completely
ambiguous, and unknown, unenforceable.

And the other thing 1s | would just
summarize too, an analogy of lot occupancy. If
I was entitled to a 45 percent lot occupancy on
a 40 percent lot, and i1f 1 was entitled to a 5
percent variance, am | automatically entitled
to a 95 percent lot occupancy? Or i1s there a
sliding sale of practical difficulty for a
greater variance? 1 would compare that to this
situation. And that=s been our main argument
through.

That=s all | have. Thank you.

CHAIRMAN JORDAN: Thank you.

Then we would turn back to the
Applicant to see 1T there=s any rebuttal.

MS. BROWN: Mr. Chairman, we don=t
have any rebuttal, but just a couple points to
clarify on the record.

One, with respect to the Colonial
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Parking, that 1s an actual commitment because
they now have--Mr. Busch can speak to that very
briefly. Actually, I guess | do have rebuttal
for that one point.

MR. BUSCH: We actually are now,
officially--they are our spots, they are
rented, and we=I11 be charged monthly for them.
So as we build the building, those will
be--those spots will be available for us, for
our use for the buirlding.

I just wanted to mention one more
thing, i1s that we=re waiting to get a number,
but they were up to six--five to six spots still
available to be rented on a monthly basis.

CHAIRMAN JORDAN: And 1T we were to
grant this, we would make 1t--we would--so that
you know, we would make 1t a requirement that
1t be ongoing for as long as you=re 1In operation
of this building. Not necessarily at this
facility but at another. But I=m just going to
let you know what my--some of my thoughts, if

we get to that point.
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MR. GLASGOW: Mr. Chairrman, we
understand, because we offered In a one to two
blocks radius. We understand that those spaces
could not be available, and then 1t would be our
obligation to provide them elsewhere.

CHAIRMAN JORDAN: Right. That
would be my thought; yeah.

MS. BROWN: Thank you. We=11 go to
closing now.

I think based on the record today,
and the limited hearing that we had today, it
was our--

CHAIRMAN JORDAN: Limited?

MS. BROWN: Scope, perhaps. It=s
scope, of what we were to address. We were--

CHAIRMAN JORDAN: You took up our
whole--you know, usually, we=re finished for
the day by this time. But anyway--go ahead.

MS. BROWN: We thought it was
important to get all this information on the
record, and obviously the main concern of the

Board was whether or not we met that practical
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difficulty test, and | think that we=ve
demonstrated, today, that we have met i1t in a
variety of ways, and i1t=s the confluence of
those factors that 1 think support our request
for a variance relief.

Number one. The narrowness of the
lot, and the shallowness of 1t. When we try to
get In that parking ramp, there i1s absolutely
no way to get underground parking on this site.
The maximum number of spaces that we can provide
on site are four. You asked us to determine,
then, does that mean that we should reduce the
number of units in order to satisfy the parking
requirement under the zoning regulations, and
whether or not we had some demonstration of
financial practical difficulty, and 1 think
that we clearly demonstrated that today.

A 37 unit apartment building 1is
financially feasible. Taking 1t--dropping it
down to 18 units is not feasible, and that break
point is somewhere, you know, probably closer

to the thirty-seven. We didn=t do that--we
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didn=t study every analysis or alternative, and
we=re not necessarily obligated to.

So 1 think on that basis, we=ve
demonstrated that 1t=s not Tfinancially
feasible. It=s practically difficult given the
constraints to the site, that we meet the
practical difficulty test for the variance.

In the alternative, we fully meet
the test for special exception relief. We don=t
have to get to that practical difficulty but we
have demonstrated, fully, under the chart that
we submitted to you, that we can meet the
special exception test, almost identically to
what 15 Dupont Circle did two weeks ago.

And 1 don=t believe--and they asked
for 100 percent parking relief. We=re not
asking for 100 percent parking relief,
notwithstanding what Mr. Sullivan stated. We
are providing parking.

So i1n conclusion, either way you
want to slice i1t, under the variance test or the

special exception, we believe we=ve met the
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burden. Thank you.

CHAIRMAN JORDAN: Technology All
right. This is the way I carve this out for what
we need to do here.

I=m going to give--Mr. Sullivan,
I=m going to give you some time for you to submit
contrary evidence on the cashflow to the Board.
I want findings of fact and conclusions of law
from both parties. Anything else the Board
think they need before they can make this
decision?

[No response]

CHAIRMAN JORDAN: All right. Mr.
Moy, we=re going to set this for a decision
meeting.

MR. GLASGOW: Mr. Chairman, do we
have the opportunity to respond to his cashflow
analysis, since the Applicant gets to go last?

CHAIRMAN JORDAN: Yes. You can do
that.

Mr. GLASGOW: Thank you.

CHAIRMAN JORDAN: Let=s work on a
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date, then.

MR. MOY: 1I=m going to try and be
real aggressive with this, Mr. Chairman, since
1t=s been ongoing, and 1t works out well because
the docket i1s doable for the Board to decide
this on June 10th, which would mean that the
Applicant=s--or rather, the party in

opposition files 1n a week=s time, which would

be--

CHAIRMAN JORDAN: June 30th.

(Simultaneous conversation)

MR. MOY: 1Is that sufficient time?
27th?

CHAIRMAN JORDAN: May 27th? Can you
have--

MR. SULLIVAN: 1t=s a little quick
for expert testimony.

CHAIRMAN  JORDAN: Kick back
another week. Where are we? On the 17th?

MR. MOY: Okay. Well, another week.
Then another week. So party 1In opposition

Tiles, let=s say June 3rd. All right. And then
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can the Applicant file 1n a week=s time, which
would be June 10th, and the Board decide this
June 17. June 17 works also for the Board.

CHAIRMAN JORDAN: Yes. Let me tell
you: It=s 1mportant that the Board gets this
right. You know, i1t=s not about racing for
anybody but the citizens, making sure the
citizens are taken care of, that these
regulations are adhered to, and that=s what our
guide 1s. And 1 know there=s been some
conversation about us going--i1t=s taking so
long. But 1t=s Important to Adrill 1n@ and that
we get all the evidence and make the best
decision that we can.

So June 17th 1s the date for
decision. June 10th would be--excuse me. June
3rd i1s the date the opposition will prepare 1ts
cashflow projections.

June 10th, any opposition from--I
mean any rebuttal from the Applicant, as well
as June 10 for findings of fact and conclusion

of law from both parties. Okay.
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Are you not with us?

COMMISSIONER MAY : I=m not
scheduled for the 17th, but I need to be here
for this, so--because | have strong feelings
about how this should be decided. I=m just
curious. |1 want to make sure that Mr. Dettman
i1s available as well.

Okay .

COMMISSIONER MAY: And 1f we could
just schedule a little bit later 1n the morning,
that would be appreciated.

CHAIRMAN JORDAN: I=m sorry, Mr.
May. We should have asked about--

COMMISSIONER MAY: No; that=s
okay. 1 would have spoken up very quickly i1f you
were--1f 1 was not going to be available.

CHAIRMAN JORDAN: Okay. Thank you.
Then that will be the order for this matter.
Thank you.

MS. BROWN: Thank you.

CHAIRMAN JORDAN: Thank you all,

again.
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[Pause]

CHAIRMAN JORDAN: All right. Mr.
Moy, what we=re going to do before we break for
lunch, we=re going to handle 18756, and then
18760. Do we still have a party status issue on
18723? We still do? Do you want to come
forward? Yes. Just tell us where we are on this.

MS. SORG: Good morning, Mr.
Chairman, and members of the Board.

CHAIRMAN JORDAN: Why don=t you
just introduce yourself for the record. We all
know you, but iIntroduce yourself for the
record.

MS. SORG: Nikki Sorg, and I am a
part of representing the Applicant in that--in
18723. We have resolved one of the parties,
potential party status requests, which has
since been withdrawn. 1 hope that you=ve
received those filings, which 1 believe came iIn
yesterday. And one party status request has
unfortunately not been able to be resolved,

despite several meetings. So that although
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I--so that=s all 1 have to say about that.

CHAIRMAN JORDAN: Okay. Thank you.
So then we will handle that after the lunch
break. So we=re going to handle these two
cases now. We=re going to handle 18--call 756,
and the abbreviated calling.

MR. MOY: Yes, sir. All right. Next
up Is Application No. 18756 of Robert D. and
Siska Shaw, and Mr. Chairman, this is a request
for relief from special exceptions, multiple
special exceptions, shall we say.

CHAIRMAN JORDAN: The parties for
18756 as soon as | catch up with my notes here.
Okay. I=ve caught up with myself. All right.
Would you please introduce yourself. Make sure
your microphone--it=s the one 1n front of you.
Yes.

MR. SHAW: My name 1is Robert D.
Shaw. I=m co-owner of the property.

CHAIRMAN  JORDAN: All right.
Please i1dentify yourself, please.

MS. MURDOCH: My name is Dorothy
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Murdoch, and I=m the architect, working for the
owners.

CHAIRMAN JORDAN: Okay. I think the
record iIn this matter is pretty clear, and the
documents and evidence already in the fTiles
would support the requested relief.

I don=t need to hear anything from
you on this one.

Does the Board have any questions or
concerns about this one?

[No response]

CHAIRMAN JORDAN: You have
sufficient support from all the groups that are
supposed to give input here. You have approval
from the ANC and OP. So 1f you don=t mind, we
could--1t=s up to you, though.

We can let you put on a presentation
or we can continue on and get this granted for
you. Or you can take the risk of Ablowing 1t@
and saying something.

MR. SHAW: We=11 follow your

advice.
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CHAIRMAN JORDAN: All right. So
then--

MS. MURDOCH: Do we not want to
Ablow 1t.@

CHAIRMAN JORDAN: All right. So
then we will turn to some people that have. We
can turn to Office of Planning and see if Mr.
Goldstein has anything that he needs to add.

MR. GOLDSTEIN: 1 don=t want to Ablow
1t@ either. So Paul Goldstein with the Office
of Planning. We recommend approval, and we=11
rest on that.

CHAIRMAN JORDAN: Okay. We do have
no letter from DDOT, but that=s--1 don=t think
there=s a traffic 1ssue or transportation iIssue
here. Do we have a representative from ANC-6B?
ANC-6B? We do have a letter of support.

We normally turn back to the
Applicant for rebuttal in closing, but there=s
nothing to rebut, and certainly you don=t want
to open your mouth and try to close 1t. So then

we will close the record on this matter, and 1
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woulld move that we grant the relief requested
Iin 18756.

COMMISSIONER MAY: Second.

CHAIRMAN JORDAN: The motion made
and seconded. All those in favor of the motion,
signify by saying aye.

[Chorus of ayes]

CHAIRMAN JORDAN: Those opposed,
nay .

The motion carries. Thank you.

And Mr. Moy, we want to have a--

MS. MURDOCH: Can 1 ask one
more--can | ask a question?

CHAIRMAN JORDAN: Sure.

MS. MURDOCH: Is this something
that you can vote on today, or--

CHAIRMAN JORDAN: We just did.

MS. MURDOCH: Oh, that=s 1t. We=re
all done. Okay.

CHAIRMAN  JORDAN: We=re done.
You=ve just got to wait for the order to come

out, which 1s going to be a summary order.
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MR. MOY: Yes. That would make 1t a
summary order, or rather, the Board will, staff
will follow through on the vote of four to zero,
the motion by Chairman Jordan, seconded by Mr.
Peter May. Also In support, Ms. Heath and Mr.
Hinkle. Member not present. Four to zero. The
motion carries.

CHAIRMAN JORDAN: You know you
say--you can kind a get yourself in trouble.
No. Okay. Thank you very much. Thank you very
much.

[Laughter]

CHAIRMAN JORDAN: 760.

MR. MOY: The next application
before the Board i1s Application No. 18760. This
iIs the application of Channel Square Housing
LLC. This 1s a request for relief for a variance
from the use provisions to allow a nonprofit
office wuse under subsection 320.3, as
advertised.

CHAIRMAN JORDAN: Is this the one

that=s on 4th Street?
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MR. MOY: Yes.

CHAIRMAN JORDAN: Okay. Southwest.
yes. Okay. 1 know this one. All right. Please
identify yourselves.

MR. KEYS: Mr. Chairman, George Keys
from Jordan & Keys, PLLC, for the Applicant.

MR. RUFFING: James Ruffing with
Somerset Development Community. Somerset 1is
the managing member of Channel Square Housing
LLC.

CHAIRMAN JORDAN: Okay. Similarly,
we called this case cause | believe that there=s
not much that we need from you, 1f anything. 1
think the record is very full, and the long
history in this building would show that the use
IS consistent, and that we would--that you
submitted enough documentation, that the Board
can make a decision on this without any
additional testimony.

Mr. May, anybody have anything they
need to have from this Applicant?

MR. RUFFING: Mr. Chairman, there
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IS one question that I=d want to bring the
Board=s attention to, and I would style 1t as
an amendment, 1f you want me to make an
amendment. But there was a error of fact in our
statement of the existing use and the proposed
use. It=s not a nonprofit. It i1s a for-profit
entity, and so we would have to--

CHAIRMAN JORDAN': For-profit
office.

MR. RUFFING: --amend the request
for relief for office use, not nonprofit office
use.

CHAIRMAN JORDAN: Okay. We can
accept that, and just supplement, just a
letter--

MR. RUFFING: We did.

CHAIRMAN JORDAN: Oh, you did
already?

MR. RUFFING: I had submitted as a
supplement, but 1 didn=t know i1f you would
prefer 1t to be styled as a motion to amend the

application.
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CHAIRMAN JORDAN: No. We can accept
that. Okay. Then i1f 1t=s okay with you, we=11
turn to Office of Planning and see 1If there=s
anything additional that--

MR. THOMAS: Good morning, Mr.
Chair. Nothing further to add. Karen Thomas for
the Office of Planning.

CHAIRMAN JORDAN: Thank you.

Any questions, Board, for Planning?
Applicant, any questions for Planning?

[No response]

CHAIRMAN JORDAN: DDOT. We have a
letter from DDOT of no objection to the relief
requested. Anyone here from ANC-6D? Did we get
a letter from 6D? 1 know we have--yes. There 1Is
a letter supporting the application.

MR. MOY: That letter was submitted
yesterday, Mr. Chairman.

CHAIRMAN JORDAN: Okay.

All right. So the vote 1s six to zero
to one on that i1n support of the application.

Anyone wishing to testify in support? Anyone
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testifying in support?

[No response]

CHAIRMAN  JORDAN: Anyone 1In
opposition? Anyone in opposition?

[No response]

CHAIRMAN JORDAN: Then we will
close this matter based upon what=s been
submitted, and 1 would move that we grant the
requested relief in 18760.

COMMISSIONER MAY: Second.

CHAIRMAN JORDAN: It being
seconded, any additional discussion?

All those 1In favor of the motion,
signify by saying aye.

[Chorus of ayes]

CHAIRMAN JORDAN: Those opposed,
nay. The motion carries. Mr. Moy.

MR. MOY: The vote is recorded as
four to zero, this on the motion of Chairman
Jordan to approved the application with the
relief requested. Seconding the motion iIs Mr.

Peter May. Also In support, Ms. Heath and Mr.
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Hinkle, member not present. Four to zero.

CHAIRMAN JORDAN: A summary order,
and then we will--what? lunch, a half-hour? Is
that good enough for everyone? A half-hour
break. Thank you.

[Whereupon the above-entitled
matter went off the record at 12:00 p.m. and
resumed at 12:41 p.m.]

CHAIRMAN JORDAN: 18758, please.

MR. MOY: Yes, sir. Thank you, Mr.
Chairman, Good afternoon. The next application
iIs Application 18758 of James Mahoney. Mr.
Chairman, this i1s a request for relief from a
special exception for a third floor addition
under section 233, and not meeting various area
requirements.

CHAIRMAN JORDAN: Okay. Please
introduce yourself. Make sure the microphone=s
on. Thank you.

MR. MAHONEY: My name i1s James
Mahoney and I=m the owner of the house at 1402

E Street.
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CHAIRMAN JORDAN: Okay. 1 don=t
think we need a full presentation, but 1 know
there are some questions that Board members may
have, and 1 think, if 1 1indicated--was 1t
indicated, Mr. May, that there 1s an
organization that wrote i1n opposition? is that
correct? Am | right or wrong?

COMMISSIONER MAY: Capitol Hill
Restoration Society.

CHAIRMAN JORDAN: Yes. So we want
you to respond to Capitol Hill Restoration
Society=s opposition, and letter. Anything
else that we need to hear from this Applicant?

Why don=t we go ahead, and respond
for--

MR. MAHONEY: Yes, sir. 1 just
read, got the letter two days ago. Nobody
appeared at the ANC meeting, so | haven=t
actually ever been given an opportunity to talk
with these folks, but--

CHAIRMAN JORDAN: 1=m sorry. Can 1

just clarify. Restoration Society has their own
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meetings. Did you present to them at all?

MR. MAHONEY: No, sir.

CHAIRMAN JORDAN: They just acted
on 1t. Did they invite you?

MR. MAHONEY: Not that 1 was aware
of ,sir.

CHAIRMAN JORDAN: Okay. Cause |1
mean, a long, long time ago I was involved iIn
that committee, and I know how they operate, and
I thought they invited people, or, you know,
looked at the docket of what was up and asked
people to come.

MR. MAHONEY: Okay. At any rate,
you know, my home is not in an historic
district, and the letter seems to
suggest--well, i1t argues that the light, air,
and privacy concerns are implicated with my
third floor addition. But, you know, I=m not
sure that they=ve actually stood on the
property to take a look, because it
really--especially with regard to the way the

shadow falls across the back of the lot. There=s
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an alleyway, back there, separating me from
even my neighbors to the rear, and I actually
have a letter of support from, actually, all
four directions from me, including the
gentleman across the street.

So 1 feel like I=ve done everything
possible to make sure that I have my neighbors
support for this project.

I am sensitive to, you know, the
sort of unique and Acool@ nature of Capitol Hill
and the rowhouses there, and so I am going--1=m
using this--and there already Is
another--there already i1s--

CHAIRMAN JORDAN: So the Capitol
Hill report was handed to us this morning; 1Is
that correct? Okay. That=s why 1 didn=t--

COMMISSIONER MAY: You were saying
there=s another one?

MR. MAHONEY: Oh, yeah. I=m sorry.
I=m not the first person my block to do 1t. Five
houses down, Mr. May, my neighbor has already

done a third story addition, and i1t=s very
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appealing. I=m using the same architect,
similar consistent styling to that third floor
addition, and, you know, top grade materials as
well--1s using brick on the front of the house
to--you know, so that everything--on the
facade, so that it blends in well with the other
properties.

Finally, 1=m setting this addition
back off the front of the house, so there will
be a terrace up there, and that=s going to
further sort of--i1t will further decrease any
visibility of the addition from the front.

So I guess that=s 1t. I=m the third
one. Or actually, there=s--and they just did
another--just last month, there was a third,
third floor addition at one of the houses on
Kentucky, which i1s the diagonal street on my
same block. So I=11 be the fourth one within
immediate eyeshot of essentially my street or
my house, and again, since there=s no historic
significance to the neighborhood, l--and in

light of that, the ANC voted--the zoning group
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in ANC voted 10 to 2 1n favor of my project, and
the full ANC voted 8 to zero to two.

COMMISSIONER MAY: Let me ask you.
The letter from the Capitol Hill Restoration
Society said that you made a presentation.

MR. MAHONEY: My archi--now that
I=m remembering this now, my
architect--yeah--my architect, Mr. Fowler,
must have gone to that meeting and made the
presentation. I was outta town. 1 think he may
have covered that for me, and I just--1 didn=t
know he was gonna go for me, but he took the
initiative, to make sure he was there to address
the concerns, 1 guess.

CHAIRMAN  JORDAN: Any other
questions on this from the Board? Mr. May, did
you--

COMMISSIONER MAY: Yes. | have a
few. So the comments from the--well, first of
all, 1 should say, up front, that the issue of
third floor additions on existing rowhouses, or

fourth floor additions, or sometimes additions
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going, you know, 50 feet tall on top of two
story townhouses, this has become a topic of
significant discussion at the Zoning
Commission, and so I=m especially sensitive to
that i1ssue of the so-called pop-up. This
doesn=t look like the pop-ups, you know, the
really egregious ones that we=ve seen Iin
testimony at the Zoning Commission, but it=s a
similar principle.

It=s also something that has been
done--people may not realize this, but this has
been done, historically, throughout the city
for many, many years, where people add a third
floor, and the architecture actually i1s done iIn
such a way, that i1t blends.

And so sometimes when you see
those--you know, you have a bay front, and then
the very top of the bay i1s actually a--you know,
a little balcony, and i1t=s got a roof over it,
things like that, and it keeps the same rhythm,
and you see the lines that used to be the top

of the roof.
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I mean, there are some of those on
East Capital Street in the historic district,
and they blend 1n completely.

There are a few examples of ones
that are setback, like you=ve seen around the
city, and 1 would say that among those, this is
better done than most.

But I do have some specific
questions.

The other third floor additions
that have been done i1n your neighborhood, have
they all been set back a similar distance?

MR. MAHONEY: No, sir. The one
that=s just five houses down, he went straight
up In the front. But he did leave that little
ter--a little terrace i1n the front. You know,
you=re familiar with--

COMMISSIONER MAY: Where the bay

MR. MAHONEY: Yes.
COMMISSIONER MAY: Yes.

MR. MAHONEY : So 1t=s sort of a
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little short balcony terrace, and 1t=s probably
only about three feet.

COMMISSIONER MAY: Right. And
that=s actually consistent with some of the
other examples that I mentioned.

So what 1s the height of the
addition above the parapet? It=s not shown in
the drawings.

MR. MAHONEY: I=m not sure, but I
remember making sure that | re--that I--that
the construction started as low as possible.

COMMISSIONER MAY: Right.

MR. MAHONEY: So 1t=s not like
I=m--1 know that there is no crawl space, for
example, between the second floor and the third
floor planned addition.

COMMISSIONER MAY: Right.

MR. MAHONEY: So it will be sitting
directly on top of the underlying second floor
structure.

COMMISSIONER MAY: Right. And the

reason | asked this, that one of the things that
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was brought up by the Restoration Society
was that--let=s see--where was 1t? Yes.
Increase the third floor setback i1s what they
had suggested. So |1 mean, have you looked at,
you know, how far back 1t can be, or should be?
Because 1t doesn=t look like 1t=s quite one to
one from the parapet to the top of the roof, and
one to one is kind of our standard penthouse
setback, or, you know, which i1s, you know, the
only parallel we have 1n circumstances like
that.

MR. MAHONEY: 1 have to apologize.
I=m not familiar with the standard.

COMMISSIONER MAY: Well, there=s
not a standard for this. I=m just trying to
create a--or look at a parallel since they asked
about the setback.

MR. MAHONEY: I see. 1 guess the
best way for me to respond is just that the
architect has provide, you know, the--what do
they call them? the elevations, and I think they

look--1t looks very, just comfortable and
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geometric, and very natural flowing to me.

He--the architect, Mr. Fowler,
actually is a Capitol Hill, a proud Capitol Hill
resident. He lives only five streets away from
me, on D, and he--a lot of his clients--

COMMISSIONER MAY: We=ve seen the
work of their firm before here, and, you know,
clearly, there=s a greater sensitivity than is
demonstrated on many other projects with third
floor additions. But i1t 1s--1 mean, there were
essentially two 1ssues that were raised iIn the
Restoration Society letter. One i1s iIncreasing
the third floor setback, and, you know, i1f it
could get to the point where i1t=s one-to-one
from the top of the parapet to the top of the
burlding--you know, if that setback were
one-to-one, one foot back for every one foot up,
that would be, I think, an improvement.

They also raise the i1ssue that the
openings on the front of the burlding don=t work
with the rest of the architecture of the

building. So i1t=s they don=t--you know, the
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openings don=t align with the windows that are
in the flat portion of the facade, or they don=t
open with--they don=t align with the openings
in the bay front. And, you know, having some
relationship between those is--1t=s just an
important design concept.

I don=t--you know, | don=t--it
doesn=t really go to any of the relief that=s
really requested here. So 1 can=t say--you
know, I=m not going to approve this unless you
set 1t back one-to-one, and unless you align the
window openings.

But you ought to look at setting it
back and aligning the window openings, just so
it looks good, and the fact that you=re not
actually i1in the historic district--you know,
you=re right across the street, or a block away,
or something like that. It=s not far.

And so, you know, making your house
as good as everything that=s in the historic
district, | think generally 1Is a good thing.

So, you know, it=s notable that the ANC, the
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zoning subcommittee, and the ANC, as a whole,
voted In favor. So | mean that=s--those are the
really critical things, 1 think.

MR. MAHONEY: Thank you.

MR. JACKSON: Mr. Chairman, 1 think
just a point of information. Arthur Jackson,
D.C. Office of Planning. You were asking about
the height of the building, the height of the
addition above the parapet wall.

I think on sheet A-5, it appears to
be around 8 feet between 1t. 33 feet, 7-8 iInches
overall, and then 25 feet up to the top of the
parapet. Not the railing, but the parapet.

COMMISSIONER MAY: Right.

MR. JACKSON: So that that=11 be 8
feet. And the setback, just looking at the
setback on page 8--

COMMISSIONER MAY: 1I1t=s 5 feet.

MR. JACKSON: Yes. So that if he was
to do that, he would be setting it back another
3 feet, which would be--well, I=m just--

COMMISSIONER MAY: Yes.
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MR. JACKSON: A third more than
what=s already there. | just wanted to make the
clarification.

COMMISSIONER MAY : Okay . |
appreciate that. I didn=t--1 saw the dimensions
on the exhibit but I didn=t do the math. You
know, 1t=s not--there=s one large room there.
It=s not like i1t=s going to take a bedroom
that=s 12 feet wide and make 1t 9 feet wide. So
1T 1t=s one large room like that, maybe the loss
of 3 feet wouldn=t be a terrible thing.

But again, it doesn=t--it=s not
really that critical to the relief that=s
requested here, so--

CHAIRMAN JORDAN: Okay. Board, any
other questions?

[No response]

CHAIRMAN  JORDAN: iIs there
anything else you think you need to present to
us? I think you handled the Board=s questions.

MR. MAHONEY: Thank you. 1 have

nothing further.
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CHAIRMAN JORDAN: Then let=s turn
back to Mr. Jackson for Office of Planning.

MR. JACKSON: Good afternoon. Nice
to join you today. The Office of Planning
reviewed this application, and we made some
observations. The observations are outlined iIn
our reports, and I would not repeat those. But
during our review, we did take the plans over
to our Historic Preservation Division, and ask
the architects i1n that office, and they ran me
out the first time.

But the second time, since 1t=s not
in the Historic District, said, What=s your
problem with this? They=re really stressed.

But at any rate, the--they looked at
i1t, and they were comfortable with the design.
They noted that the Applicant had taken the step
of moving the buirlding--moving the building
back, and they thought that was a good move.

They did not seem to be that
concerned about the alignment of the windows,

only because the upper--the third story=s set
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back. The alignment of the front of the stories
would not be that noticeable. And 1 do
appreciate the Applicant coming forth with more
details on what colors are going to be used on
the building, and I think that the issue that
you also discussed with the ANC, or to see if
there were any issues, any concerns about that.
But 1n any case, he was detailed about what
colors he was using, and that it would be the
gray, 1T they were to use the Hardy plank on the
sides, which i1s basically a gray color, that
would also decrease the visibility of the
additional third floor on the top, and iIn the
back of course there i1s very little visibility
from the alley because of the angle, the angle
of the alley itself.

And no visibility from the street,
except--and the TfTinal observation was
that--well, looking at our--we have a map on
the--aerial in Figure 2 in the OP report on page
four. You see there=s an alley, angled alley to

the north, where--and 1t=s angled In such a way
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that someone using the alley probably wouldn=t
be able to see that much from the--of the
property.

Although the building i1s set back
such that the rear of the property would not be
visible from 14th Street, and of course the
setback that=s already provided will make it
very--will make it less visible from E Street.

The final observation that we would
make i1s that, again, looking at that aerial, the
building has a north-south orientation, so the
shadows would fall east and west primarily, and
since the addition would be taller than the
neighboring properties, most of the shadows
will fall on the roofs of the neighboring
properties, and not so much in the rear yards,
which are already pretty small.

So, in other words, the shadows cast
by the building on the corner, on their yard,
will be greater than the shadows cast by this
addition on the property to the east or the

west. So those are the observations we would
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make, and in light of those observations, we
heartily support this application because we
think the Applicant has done a very good job of
addressing the 1issues that OP raised, at a
minimum. That concludes the summary of the
Office of Planning report, and any additional
observations.
CHAIRMAN JORDAN: Mr. May.
COMMISSIONER MAY: So who, in the
Historic Preservation Office reviewed this,
cause | want to bring my next project to them?
MR. JACKSON: Well, I just--
COMMISSIONER MAY: I=m just kidding.
I=m just kidding. 1 ama little confused. This
iIs--the front of the house i1s facing north?
MR. JACKSON: No. The front of the
house 1s facing south.
COMMISSIONER MAY: Facing south.
MR. JACKSON: I=m saying the
building has a north-south orientation, so the
shadows--

COMMISSIONER MAY: Facing south.
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Okay .

MR. JACKSON: --will fall generally
east and west.

COMMISSIONER MAY: Right. Okay. I
thought, for some reason, you were suggesting
1t was facing north. Okay. I mean, 1t would cast
shadow on the neighboring properties to the
east and west, In the rear yard, | mean more so
than what=s there now. But I think both those
neighbors--did both those neighbors sign
letters iIn support?

MR. MAHONEY: Yes, sir.

COMMISSIONER MAY: Okay.

CHAIRMAN JORDAN: We have two
letters of support in the petition with five
names In support.

MR. MAHONEY: Yes, sir, Mr. Jordan.
I went down the whole street and talked to
everybody I could, and everybody--every one of
my neighbors that | was able to speak to was In
favor of it.

CHAIRMAN JORDAN: I especially
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appreciate the effort there, to do that, to
reach out your neighbors, cause a lot of people
just, you know, just start--you know, they
just file for a permit and start knocking things
down, and don=t even talk to anybody.

MR. MAHONEY: We=re a great street
and we all friends, so--

CHAIRMAN JORDAN: Good; very good.
Any additional questions of Office of Planning
from anyone?

[No response]

CHAIRMAN JORDAN: Anyone here from
Department of Transportation? We do have a
letter of no objection from Department of
Transportation. Is there anyone here from ANC
6-B? ANC 6-B?

[No response]

CHAIRMAN JORDAN: We have a letter
of support where there was a vote of 8 to zero
to 2 1n support of this application.

Is there anyone here wishing to

speak In support of the application?
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[No response]

CHAIRMAN JORDAN: As | just said,
we have two letters from neighbors In support,
and another letter, a petition of five other
neighbors who support this application.

Anyone wishing to speak in
opposition? Anyone in opposition?

[No response]

CHAIRMAN JORDAN: I=11 turn i1t back
to the Applicant, 1f there=s--i1f you thought
there was something you need to rebut, or
something more you need to say, that you
already--have already covered?

MR. MAHONEY: I=11 spare us all.

CHAIRMAN JORDAN: So then let=s
close this hearing. Is the Board ready to
deliberate? | would move that we grant the
relief requested under 18758.

COMMISSIONER HEATH: 1=I11 second.

CHAIRMAN JORDAN: Motion made and
seconded. Additional discussion?

COMMISSIONER MAY: I would just
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like to add that the--1 would encourage the
Applicant to take a good close look at the
designs and the comments of the Restoration
Society, and see 1T there i1s anything that you
can do to try to address those concerns. Because
I do think that they have the potential of
making the project more attractive. So 1t=s
worth taking a look at, and this relief, 1if
granted, wouldn=t affect, you know, your
moving 1t, moving the facade back, or
rearranging the facade a little bit.

CHAIRMAN JORDAN: Any additional
discussion?

[No response]

CHAIRMAN JORDAN: All those iIn
favor of the motion, signify by saying aye.

[Chorus of ayes]

CHAIRMAN JORDAN: Those opposed,
nay. The motion carries.

CHAIRMAN JORDAN: Mr. Moy.

MR. MOY: The staff would record

the vote as four to zero. This 1s on the motion
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of Chairman Jordan to approve the application
of special exception relief, 223. Seconding the
motion, Ms. Heath. Also in support, Peter May
and Jeff Hinkle. No other members present.

CHAIRMAN JORDAN: Okay. Summary,
please.

MR. MOY: Thank you, sir.

CHAIRMAN JORDAN: All right. Let=s
call 723.

MR . MOY: Okay . The next
application is 18723. This i1s the application
of 2101 Morning Bright LLC. This is a request,
Mr. Charrman, Tfor variance, relief from
variances.

CHAIRMAN JORDAN: The party 1in
opposition. Party in opposition. Going once.
Going twice. Sold. So we have no party in
opposition, I guess. 1 guess you had a good
conversation in the interim. So would you
please i1dentify yourselves.

MR. GLASGOW: Yes, Sir. Mr.

Chairman, members of the Board, for the record,
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my name 1s Norman M. Glasgow, Jr. of the law firm
of Holland & Knight, here, on behalf of Morning
Bright LLC, Applicant in Case No. 18723 for
variance and special exception relief to
construct an apartment building and convert a
church structure to apartment use, with
potential ground floor commercial use In the
Arts/C-2-B District at 10th and V Streets,
N.W., Lots 5, 6, 802, and Square 358.

In proceeding with this
application, we=re pleased to have the report
and support of the application of the Office of
Planning--

CHAIRMAN JORDAN: Just need the
introductions. Could we--

MR. GLASGOW: Oh, I=m sorry.

CHAIRMAN JORDAN: 1 know. Just got
a little bit ahead of yourself.

MR. GLASGOW: Yes. Moving along
here, trying to make up for time from this
morning.

MS. SORG: That=s why they pay him
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the big bucks.

MR. GLASGOW: Yes; right. That=s
exactly right.

MS. SORG: Good morning. Or good
afternoon, Mr. Chairman, and members of the
Board. 1 am particularly pleased to be here
today. My name i1s Nikki Sorg on behalf of the
Applicant.

MS. SUMAN SORG: Good afternoon, Mr.
Chairman and the Board. My name is Suman Sorg
and I=m the owner of the building as well as the
architect.

CHAIRMAN JORDAN: Okay. Thank you.
We did have a party in opposition but 1 think
they=re now gone. We had one that officially
withdrew their opposition. We don=t--we=ve
made a call and don=t see those folks.

And this is one where OP has changed
1ts mind about where they are. And the ANC=s iIn
support. Mr. Glasgow, I=d rather 1t we just
Adrill down@ on the issues, if there are any.

I don=t see anything 1iIn the party in
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opposition=s letter that would have been worth
having discussion with, In the first place, so
Board, i1s there anything, iIn particular, we
need to hear on 187237 Is there any changes to
the plans that have been submitted?

MR. GLASGOW: No, sir.

CHAIRMAN JORDAN: Board. Mr. May.

COMMISSIONER MAY: Yes. 1 just--1
need to understand better, why 1t=s necessary
for the rear yard to be reduced to 12,8, or
whatever 1t i1s, In the--in a portion of the
building, when it=s not in other portions of the
burlding. I mean, you know, why couldn=t the
whole thing be set back 15 feet?

Not that 1t would mean that the
whole rear yard is going to be 15 feet, cause
we know that the rear yard includes the church.
But at least for the portion that you=re
building, I don=t understand why. It seems like
iIt=s a purely discretionary matter.

MR. GLASGOW: Mr. Chairman, |1

think that--1=m sorry. Commissioner May, when
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you look at the floor plans, and Ms. Suman Sorg
can address that--we did look at what happens
with the units. It changes the unit types when
you move back that additional footage.

We had a setback i1n response to
Historic Preservation Review Board,
previously, and you can address that, and show
the floor plans and what 1t does. You end up
having a whole bunch of studios in the building
instead of one bedrooms, when you do that.

COMMISSIONER MAY: 1T you move back
just for that spacing?

MR. GLASGOW: It=s--yes. We can
show you how that 1s.

COMMISSIONER MAY: Didn=t you hear
how valuable studio apartments are in the
earlier case today?

MR. GLASGOW: That was 1In a
different neighborhood.

COMMISSIONER MAY: Yes. We=re
doing things for half--

MR. GLASGOW: We have parking
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here.

MS. SUMAN SORG: Wwell, 1f 1 may
address the rear yard question. The location of
the rear yard is actual ly something that we were
encouraged by HPRB because they wanted an
entrance off of V Street, rather than 10th
Street, which i1s--so it wouldn=t compete with
the church, and we agreed, because 1T the rear
yard was along the eastern edge of the property,
it would create a--i1t wouldn=t be as desirable
from an urban design standpoint, and would
create a gap 1In a neighborhood which basically
has attached buildings.

So 1n the rear yard there=s a church
which follows the northern property of the
burlding for about 56 feet and i1s set at zero,
the zero lot line. The new portion of the
building i1s set back and average of twenty--12
feet, 8 iInches, at 1ts lowest, that i1s, and then
of course at the ground floor, since we counted
from the alley, 1t=s around 28 feet, 8 inches.

But the reason why we haven=t set i1t
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back consistently throughout the whole body of
the building Is because at the lower portions
of the building we do have smaller units,
although they=re not studio apart--efficiency
gives me away--my age--but studio apartments.
They have one bedrooms, and they have kitchens
that open on to the living rooms, as you can see
in this floor plan on the slide.

So were we to chop off at three feet
along that wall, northernwall, we would greatly
impact these three units which are typical
units, all the way, till you get to the 6th floor
where there are penthouses, and we actually set
back the building three feet at the very top,
because that was where the building actually was
set back from the western edge of the church,
you know, in conversation with the HPRB,
approximately 16 feet, to create a terrace, to
provide more relief to the church.

And then the three additional feet
was to, you know, iIncrease the distance from the

neighboring property to the north, where i1t=s
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actually visible.

CHAIRMAN JORDAN: So how many units
would wind up going from one bedrooms with, 1
guess, an embedded bedroom, right? They=re not
bedrooms with exposed windows.

MS. SUMAN SORG: Yeah; exactly.

COMMISSIONER MAY: 1 mean, how many
of those become studios?

MS. SUMAN SORG: They=re on 2nd, 3rd,
4th and--2nd, 3rd--eight units. 12 units.
Right.

COMMISSIONER MAY: And what=s the
property to the east? It appears that=s not set
back from the alley; is that correct? Or i1t has
no--

MR. GLASGOW: That=s correct.

MS. SUMAN SORG: Yeah.

MR. GLASGOW: You went by it.

MS. SUMAN SORG: The building to the
east, here, 1s a 100 percent lot occupancy.

COMMISSIONER MAY: And the roof

setback relief 1s from the wall that abuts the
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church?

MS. SUMAN SORG: Correct. It=s--you
know, currently, 1t=s not one-to-one. It=s 9
feet--9 feet, 6 Inches, as compared to 14 foot
height elevator over on penthouse, and we=ve
used a low-slung elevator, and that=s as shallow
as we can get it, but 1t corresponds to the core
below.

But 1t=s significantly set back from
the property lines.

MR.  GLASGOW: And the street
frontage. It=s 50-60 feet set back from the
street.

COMMISSIONER MAY: 1 understand. I
mean, the only complication is that you=ve got
the low-slung church that=s always going to be
there, and then 1t means that you=ll always be
able to sort a see over a portion of the church
toward that penthouse.

MS. SUMAN SORG: Right.

COMMISSIONER MAY: And you don=t

have a view that quite captures that spot where
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1t=s visible.

MS. SUMAN SORG: Yeah. Well, we=ve
met with Steve Calced on this issue, and the
board, the HPRB has approved this design based
on this location of the penthouse. If you look
at--

COMMISSIONER MAY: Right. But they
don=t grant relief on setbacks.

MS. SUMAN SORG: Oh, 1 know, but
they saw i1t as--

COMMISSIONER MAY : No. |
understand.

MS. SUMAN SORG: --to whether it=s
impacting the church. But i1f you look at the--

COMMISSIONER MAY : I=m not
concerned about the impact on the church. I=m
concerned about the 1i1mpact from a zoning
perspective.

MS. SUMAN SORG: Right. So this view
shows that from a street level, not just from
the sidewalk directly outside the building, but

across the street, that penthouse 1s not
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visible.

MR. GLASGOW: Commissioner May, that
was set back from the original design. That was
set back further iIn response to the Historic
Preservation Office and HPRB comments.

COMMISSIONER MAY: Okay. All right.
Well, I mean, 1t would be most helpful to see
this view--well, first of all, 1 think we=re
slightly elevated iIn the perspective here,
above five feet. But if you were further down
the street, you know, maybe closer to where
that tree is shown on the right side, you might
actually be able to see 1t and--or you might not.

But you don=t have that view, so 1t=s
kind a hard to see--

MS. SUMAN SORG: Yeah. Actually,
you would see--well, I mean, you=re right, i1t=s
elevated above eye level, but when you get new
perspectives from eye level, they get even less
visible.

COMMISSIONER MAY: I understand

that. I=m not trying to see the penthouse. I=m
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trying to like not see the penthouse.

MS. SUMAN SORG: Right; right.

COMMISSIONER MAY: But I=m looking
at 1t from the most--what 1 think Is the most
visible point; right?

MS. SUMAN SORG: Correct.

COMMISSIONER MAY: Yes. So 1 mean
it=s--all right. Well, you don=t have the view,
so I1=11 go without.

Can 1 ask another question. An
unnumbered sheet. The west elevation, | guess
IS the best way to identify i1t. There we go.
Okay. So I understand the setback that we should
be seeing between the edge of the building, the
edge of the addition, you know, where 1t joins
the church, and the edge of the elevator
penthouse, is 9, 6?

MS. SUMAN SORG: Correct.

COMMISSIONER MAY: And then the
height of the penthouse i1s 147

MS. SUMAN SORG: Correct.

COMMISSIONER MAY: Okay. So 1f you
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look at that distance here, 1t looks like that
penthouse i1s closer than 9, 6. So I=m wondering:
Is that--is this a drawing that has changed? Or
am 1 just not seeing i1t correctly?

Cause 1t looks like 1t=s--1 mean, If
that=s 14, i1t looks like this i1s only about a
5 foot, 6 foot setback.

MS. SUMAN SORG: Yeah. This 1s
probably not the latest. If you look at the
section, you can see 1t more accurately.

COMMISSIONER MAY: Yes, but then we
don=t see the--

MS. SUMAN SORG: The edge of the
church.

COMMISSIONER MAY: The edge of the
church.

MS. SUMAN SORG: [I=11 say the roof
plan is the most accurate drawing.

COMMISSIONER MAY: Yes. All right.

MR . GLASGOW: Commissioner May, we
do believe that that--the elevation that you

were looking at was a older drawing before the
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additional setback was done iIn response to
Historic Preservation Review Board.

COMMISSIONER MAY: It certainly
looks that way to me. I=m just trying to piece
together the position of the penthouse from the
roof plan versus what we see on the elevator,
and 1t looks like 1t=s--

MR. GLASGOW: 1 don=t think that=s
going to work.

COMMISSIONER MAY: Yes. 1 don=t
have any other questions.

CHAIRMAN JORDAN: Does the Board
have any other questions? Anything they need to
hear from the Applicant? And Mr. Moy, would you
put the light on for us, please. 1 do one-way
service.

Any additional questions from the
Board? 1 don=t. I think that | can support the
application. 1 understand there=s some issues
with--as we just got through discussing.

Is there anything else that you

think you need to present to us? | think we=re
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okay to move on.

MR. GLASGOW: We=re ready for
action by the Board, i1f the Board is ready.

CHAIRMAN  JORDAN: We=Il1 go to
Office of--well, are there any other questions
you need?

COMMISSIONER MAY: Mr. Chairman, 1
just had a question for you, and you may know
more about this than 1 do. But we had two
requests for party status, and one was clearly
withdrawn. The other one is simply not present?

CHAIRMAN JORDAN: That=s right. So
we actually started this hearing, so that would
be gone. They have a duty and--

COMMISSIONER MAY : No. |
understand. 1 just didn=t--

CHAIRMAN JORDAN: Yes.

COMMISSIONER MAY: 1 was confused
by that.

CHAIRMAN JORDAN: And 1 called it
like two or three times. And 1t might have been

from your discussions with them earlier. We
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don=t know. Because they were here; 1s that
correct? And they left; right? i1s that right?

MS. NIKKI SORG: Mr. Chairman, 1 did
not see them here today.

CHAIRMAN JORDAN: Okay.

MS. SORG: But we have met with them
three times in our office, and several times.
So 1t=s possible.

CHAIRMAN JORDAN: Well, then that=s
even more supportive of what we=re doing. Ms.
Thomas, Office of Planning.

MS. THOMAS: Good afternoon, Mr.
Chairman, members of the Board. Karen Thomas for
the Office of Planning. We=re satisfied with the
Applicant=s revisions. They worked diligently
to resolve a lot of the concerns that were with
the previous submission, and we stand In support
of the new submission and revisions. I=11 stand
on the record. Thank you.

CHAIRMAN JORDAN: You guys came
full circle, so I=m glad you were able to work

that out and have that conversation. Questions
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for Office of Planning, Board?

[No response]

CHAIRMAN JORDAN: The Applicant
have questions of Office of Planning?

[No response]

CHAIRMAN JORDAN: Then we would go
to Department of Transportation, and anyone
here from Department of Transportation for this
case?

[No response]

CHAIRMAN JORDAN: Then we do have a
letter of no objection to the relief being
requested.

Anyone here from ANC 1-B?

[No response]

CHAIRMAN JORDAN: We do have a
letter of support where the vote was 8 to zero
to 2 1n support of the application from ANC 1-B.

Is there anyone here wishing to
speak In support of the application?

MR. JOHNSON: 1 could speak very

quickly.
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CHAIRMAN JORDAN: Yes, please come
to the microphone and introduce yourself,
please.

MR. JOHNSON: Chairman and the Board,
my name=s Jerry Johnson. | have the property at
2119 10th, which 1s just a couple doors north
of this property. And I also sit on the board
of the Rhapsody condominium building which is
at 2120 Vermont, which is also on Square 358.

I have no objections, whatsoever, to
the relief being requested here. 1 don=t
see any negative iImpacts, whatsoever.

CHAIRMAN JORDAN: We appreciate you
coming down and taking the time. Just before you
go, Board, questions of this witness?

[No response]

CHAIRMAN JORDAN: Applicant? No.

[No response]

CHAIRMAN JORDAN: Thank you very
much. Anyone else want to speak In support?

[No response]

CHAIRMAN JORDAN: Anyone wishing to
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speak In opposition? Going once. Going twice.

[No response]

CHAIRMAN JORDAN: Let me go back. We
also had other letters of support.

Council Member Jim Graham=s letter of
support, and I=m going to say ta least six
neighbors, letters of--five neighbors--of
support of this application. Anyone 1In
opposition? Anyone in opposition?

[No response]

CHAIRMAN JORDAN: We would now turn
back to the Applicant for any rebuttal, 1T you
think there=s something to rebut, and we really
don=t need to hear your closing. Sowe will close
the record.

Is the Board ready to deliberate?
Okay. As indicated, as I indicated earlier, 1
believe this record i1s sufficient to justify the
relief requested. I know there=s some
discussion about particular setbacks and the
penthouse, but 1 think we=ve Adrilled in to

that,®@ and there=s sufficient letters of
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support--Office of Planning, ANC, and DDOT, as
well--(CAudio interference)--requested it 1in
18723.

COMMISSIONER HEATH: 1=I11 second.

CHAIRMAN JORDAN: Any unreadiness?

[No response]

CHAIRMAN JORDAN: All those 1In
favor of the motion, signify by saying aye.

[Chorus of ayes]

CHAIRMAN JORDAN: Those opposed,
nay. The motion carries.

Mr. Moy.

MR. MOY: Mr. Charrman, we would
like to have, since we=re fTinishing up with
HPRB, I want to make sure that it includes--

(Simultaneous conversation)

MR. MOY: No new areas of relief, no
increase in any area of relief granted.

CHAIRMAN JORDAN: Right. So that
order, as soon as Mr. Moy makes the call, we=l1I1

add that to our summary order, that I=ve already

asked for 1n advance.
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MR.  MOY: Yes. | was just
trying--done this real quickly. Staff would
record the vote as four to zero, this on the
motion of Chairman Jordan to approve the
application for the relief requested, as
amended. Second to the motion, Ms. Heath. Also
In support, Peter May and Jeff Hinkle, and a
board member not present. So the motion carries,
four to zero.

CHAIRMAN JORDAN: And with the
flexibility in the summary order, please.

MR. MOY: That=s right.

CHAIRMAN  JORDAN: Would vyou
indicate that in the summary order.

MR. MOY: Will do. Thank you, sir.

CHAIRMAN JORDAN:  Thank you all.
Appreciate 1t.

MS. SORG: Thank you very much.

CHAIRMAN JORDAN: 685.

MR. MOY: Application No. 18685.
This 1s the application of Polinger Shannon &

Luchs. This 1s a request for a special exception
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to install roof-mounted solar panels on an
office building, and 1t is at 1200 1st Street,
N.E. This application was previously heard,
most recently, on April the 8th, 2014.

CHAIRMAN JORDAN: We already called
the case, so then let=s have the witnesses, or
folks at the witness table 1dentify themselves,
please.

MR. AVITABILE: Hi. DavidAvitabile
of Land Use Council for the Applicant, with
Goulston & Storrs.

MR. EPTING: Hi. I=m John Epting,
also from Goulston & Storrs.

CHAIRMAN JORDAN: I=m sorry. Your
last name again?

MR. EPTING: Epting.

CHAIRMAN JORDAN: This i1s the D.C.
government is a tenant or something In this
building?

MR. AVITABILE: That=s right. The
Department of the Environment is a tenant.

CHAIRMAN JORDAN: This 1s based on
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the solar panels, and etcetera.

MR. AVITABILE: That=s correct.

CHAIRMAN JORDAN: Okay. We already
had the hearing on this matter, and then you were
asked to provide some additional information.

MR. AVITABILE: That=s correct.

CHAIRMAN JORDAN: And were supposed
to submit i1nformation regarding impact of
energy and output of the panels, 1T the height
of the solar panels are reduced to four feet.

MR. AVITABILE: Right. And we
submitted that letter to the record on May 13th,
and it included--it was a summary letter from
us, along with an attachment from the civil
engineer, documenting the reduction in output,
and also explaining why they couldn=t do a
ballasted flat solar panel on the roof of the
penthouse because of load reasons.

CHAIRMAN JORDAN: Yes, and then |
was concerned that we had not reached out to
the--didn=t have sufficient reach-out to the

ANC. We now have a letter from ANC 6-C.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

167

MR. AVITABILE: That=s right.

CHAIRMAN JORDAN: Voted six to zero
In support.

MR. AVITABILE: Correct.

CHAIRMAN JORDAN: A very important
piece we get from the ANC

Questions, Board, about the
additional submissions, or on this application?
I know there=s been a reduction. Is 1t a
reduction by 5 kilowatts? Is that what the
reduction i1s, or something like that?

MR. AVITABILE: I1t=s somewhat more
significant than that. We would reduce the--

CHAIRMAN JORDAN: Five thousand or
something.

MR. AVITABILE: We would go down
actually by--it=s about 4,263 kilowatt hours
per year.

CHAIRMAN JORDAN: That=s what 1
thought.

MR. AVITABILE: And we did,

and--well, that said, 1f the Board is inclined,
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we have presented a design where the solar
panels would be no more than four feet above the
roof of the penthouse, which I believe i1s what
Commissioner May had asked us to look at. So we
have documented what the decrease iIn output
would be, and also what those would look like.

CHAIRMAN JORDAN: So you submitted
two drawings for the record; right?

MR. AVITABILE: Correct.

CHAIRMAN JORDAN: Can you explain
what they both show. I=m a little--1 mean, are
they both the four foot option?

MR. AVITABILE: Yes.

CHAIRMAN JORDAN: And so what am I
actually seeing? I mean, I can--i1t=s easy enough
to understand the other drawing, but that one
has me very confused. You need to be on
microphone; right?

MR. AVITABILE: Okay. So this
drawing is a section of the building looking--1
believe 1t 1s from the north to the south. 1st

Street 1s to the left side of the drawing. And
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so this i1s looking at the building, and you can
see here=s the penthouse, and what this 1is
showing 1s simply the height of the solar panels
above the roof of the penthouse, and that it
would be four feet above the penthouse.

CHAIRMAN JORDAN: So I mean, those
are very strange-looking structures. The top,
sort of white space, is the actual panel that
we=re seeing in section. Or seeing in elevation,
rather.

MR. AVITABILE: Yes. 1 believe so.

CHAIRMAN JORDAN: Right. Okay. And
then--

MR. AVITABILE: And then that seems
to be the--1 think that=s the apparatus
that--the attachment--

CHAIRMAN JORDAN: The structure
that holds 1it.

MR. AVITABILE: Correct.

CHAIRMAN JORDAN: Yes. It still
seems a lot. Okay.

MR. AVITABILE: Do you have the
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other?

CHAIRMAN JORDAN: Yes.

MR. AVITABILE: That=s probably
better.

CHAIRMAN JORDAN: All right. And is
It set back from the edges of the penthouse?

MR. AVITABILE: 1t is on this side.
It does not appear to be set back on this side.

CHAIRMAN JORDAN: I=m sorry. Point
again.

MR. AVITABILE: I=m sorry. On
the--now this would be the east side of the
building, the side facing 1st Street. It appears
that 1t=s set back probably--that appears to be
one-to-one. They don=t have the dimensions. On
the west side of the building, which would be
facing adjacent property, 1t does not appear to
be set back one=to-one from the edge of the
penthouse, though the actual edge of the
building i1s down here, and again this is a shared
property line.

So once this property=s developed,
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that would not be visible.

CHAIRMAN JORDAN: Are we seeing
that the right way?

MR. AVITABILE: Yes. This--let=s
start with the plan. This might make this--this
may make this easier. Unfortunately, the plan
does not show the outline of the penthouse on
iIt, but i1t does show the outline of the overall
burlding. So here=s 1st Street.

A part of what=s confusing iIs this
section i1s the opposite of that plan, but you
can see here--so this portion of the penthouse
line appears to be basically here. So they would
be set back, one-to-one, from the edge of the
penthouse, and then from the edge of the
building.

On this side, which is adjacent to
private property, the penthouse appears to be
rather close to the edge of the solar panels.

CHAIRMAN JORDAN: I see. So what
we=re seeing in section, it looks like there=s

a driveway and a private alley space toward the
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top?
MR. AVITABILE: That=s correct.
CHAIRMAN JORDAN: And so that=s
what we are seeing In that section.

MR. AVITABILE: That=s what this

CHAIRMAN JORDAN: Yes. That=s what
Athrew me,@ cause i1t looked like i1t was a
finished side of a building. Okay. And there=s
the ramp.

MR. AVITABILE: That=s correct.

CHAIRMAN JORDAN: I see. Okay. Can
I ask another question? 4000 kW hours. That=s--1
mean, | guess, you know, |1 could have looked
at my electric bill last night and seen what that
means. But what does that mean iIn terms of
dollars?

MR. AVITABILE: In savings?

CHAIRMAN JORDAN: In savings; yes.

MR. AVITABILE: I asked that
question and we weren=t able to get the answer

to 1t. | was hoping to kind of articulate it iIn
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terms of how many light bulbs a year that might
power. But I don=t have that answer,
unfortunately.

CHAIRMAN JORDAN: But I mean, we had
previous testimony that, overall, this set of
panels, even with the right--with the full tilt,
i1s only going to--is going to produce less than
one percent of the everyday--of the energy needs
of the building.

MR. AVITABILE: That=s correct. I
mean, the primary purpose here 1Is a
demonstration project.

CHAIRMAN JORDAN: Right.

MR. AVITABILE: And in some ways, I
think 1t has turned in to a demonstration of the
challenges of doing solar panels on an existing
burlding as well.

CHAIRMAN JORDAN: With Department
of Energy.

MR. AVITABILE: For the Department
of the Environment; correct.

CHAIRMAN JORDAN: Environment.
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Yes. Excuse me. Any other questions, Board?
Anyone? Okay. And 1 think your supporting
documents also discuss the other question about
the other type of solar panels, the ballistic
kind of solar panels, the effect, and also that
there appears to be some type of additional
increase, weight Iload, on the building,
factoring in all the environmental i1ssues that
may occur, like snow and etcetera.

MR. AVITABILE: That=s correct. I
saw Commissioner=s May brow furrow a little bit.

I think the issue 1s--Commissioner
May, you had asked about the potential to put
a ballasted system where the panels could
actually be at a zero tilt; right?

COMMISSIONER MAY: And 1t didn=t
matter whether 1t was ballasted or whether it
was attached.

MR. AVITABILE: Okay.

COMMISSIONER MAY: What really
mattered was whether it would work If 1t were

simply flat.
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MR. AVITABILE: And 1 think the
answer was, as was explained to me, the only way
that they can make a system work on the roof,
that would be lower profile than this profile,
where 1t=s four feet above the height of the
penthouse, would be to do a ballasted system,
and the load of the penthouse is not able to
support the ballasted system.

So you end up with a lattice frame
system which has to be at least four feet tall,
whether they=re flat or tilted. So once you=re
there, you might as well tilt them to get a
little bit of extra output. That=s as I
understand 1t, what we were told.

CHAIRMAN JORDAN: Okay. You know,
I=m going to suggest next time we get to this
point, that we have the people who can answer
the questions with you.

MR. AVITABILE: We tried.
Unfortunately, they weren=t available. We do
have Harold from SKA, i1f we have a detailed

question, and he=s able to answer 1it, but
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unfortunately, Horace, the primary engineer,
was not able to attend today. We tried.

CHAIRMAN JORDAN: Yes, but
sometimes we--and | guess I=m saying this for
the good of the--any other hearings that come
forth. Sometimes we have lawyers making
representation, but they=re lawyers.

MR. AVITABILE: 1 understand.

CHAIRMAN JORDAN: 1t gets to a point
where we might want to cross-examine, and it
might get to a point where there=s some
privilege that we need to get in to cause you
opened your mouth. So that kind a thing, and 1t=s
important to have the representations from
those who are witnesses, that they can be
cross-examined, and all that kind a stuff, and
we can hold accountable.

MR. AVITABILE: We understand
completely. Thank you.

CHAIRMAN  JORDAN: Any  other
questions? Anyone?

[No response]

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

177

CHAIRMAN JORDAN: I don=t know. Is
there any addition from Office of Planning?

MS. ELLIOTT: Thank you, Mr.
Chairman. No. Planning 1s happy to stand on the
record. We  continue to support this
application.

CHAIRMAN  JORDAN: Okay . Any
questions from the Board to Office of Planning?

[No response]

CHAIRMAN JORDAN: Does the
Applicant have any questions?

MR. AVITABILE: No. we don=t.

CHAIRMAN JORDAN: We=ve already
been Aaround the block@ on this with questions
for anybody else. It wasn=t supposed to be a
Afull blown@ hearing.

Board, are we ready to deliberate on
this? Any additional questions? We appreciate
you supplementing the record. We appreciate you
doing that, and getting back to us on our
questions, most of our questions, cause | also

want to know how much--what=s the savings lost
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or gained, cause | think that=s the key
question--right?--whether or not--but anyway,
I think we=re okay. Anybody? Board, additional?

[No response]

CHAIRMAN JORDAN: All right. Are we
ready to deliberate?

COMMISSIONER MAY: Yes.

CHAIRMAN JORDAN: Mr. May, do you
want to--

COMMISSIONER MAY: Sure. Okay. So
this 1Is a very interesting case. | appreciate
all the effort that has gone in to trying to make
the case. However, 1 am not prepared to support
this. I think that the case that somehow this
warrants a variance i1s very clearly not made to
me. You know, this i1s--1 understand the
importance of solar power to the Department of
the Environment. 1 think there are ways that
they can do that and demonstrate the importance
of that, and demonstrate how to do 1t. Doing it
on other District government buildings would be

another way to do 1t.
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Doing it in other locations, where
they can do i1t within the zoning regulations,
I think are ways to do it, and they can take
credit for all of 1t.

But I think that raising--or rather,
getting a variance to a height limit on a
penthouse i1s very, very tricky territory and I
am not prepared to go here--go there at the BZA.
I think that 1t i1s appropriate for the Zoning
Commission to consider this question, and
consider what=s appropriate, and provide
guidelines to the BZA on how to grant exceptions
or variances, when 1t=s appropriate, and maybe
It 1s--you know, certain setbacks, maybe i1t=s
a one-to-one, maybe it=s a two-to-one, or, you
know, maybe there are ways that this can be
accommodated.

But 1t=s something where 1 think
this Board needs the guidance of the Zoning
Commission, because otherwise, we are
potentially opening up the door to a lot more

of these. |1 mean, even the District Department
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of the Environment testified they would hope
that there would be a lot more of these, maybe
not more zoning cases to do i1t, but more solar
panels, and 1 think that, you know, we=re--1t=s
not quite opening up Pandora=s box, but 1t=s--1
don=t think 1t=s a good step, and I=m just not
ready to support it.

I do think 1t 1s something that needs
to be taken up by the Zoning Commission and I=ve
already mentioned that to the Office of
Planning, and plan to take it up further with
them, and in that environment, once guidance has
been provided by the Zoning Commission, | think
I would--you know, i1t would be something that
would make sense to take up. So that=s where I
stand.

CHAIRMAN  JORDAN: All right.
Anybody else?

[No response]

CHAIRMAN JORDAN: 1 appreciate your
comments, Mr. May. 1 don=t have the same kind

of 1ssues with this. |1 think that we requested
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the additional information, how we can lessen
the height and the type of panels being used
here. I think the response back shows that they
just don=t work, there Is some degree of loss,
although I don=t know necessarily the iImpact
thereof, but there is some.

And 1 think that i1t=s not overly
intrusive. | don=t see the 1mpact upon the
neighborhood. 1 think that we blended in the
fact that there=s also an 1i1nstitutional
argument that can be made, that this is the
government, and that the Department of the
Environment has a need to have some example of
what they do.

I could support the application. In
fact 1 would move that we grant the relief.

COMMISSIONER  HEATH: I would
second, and just say that 1 agree with your
comments, and appreciate the fact that the
Applicant listened to the requests made at the
last hearing, and took the steps to reduce the

height of the solar panels.
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None of us know how much impact the
reduction in kilowatts is, but 1t does seem that
since 1t iIs a demonstration, and you=re not
particularly trying to use the kilowatts for any
specific purpose, other than a demonstration
that 1t=s sufficient, and so I would second.

CHAIRMAN  JORDAN: Any further
motion--

PARTICIPANT: Can 1 request a
clarification. Are you suggesting that the four
foot plan, or the seven foot plan 1s what you=re
moving for?

CHAIRMAN JORDAN: The plan 1s
submitted. The plan i1s--

COMMISSIONER HEATH: I1t=s the four
foot.

CHAIRMAN JORDAN: No. He=s doing
seven foot.

PARTICIPANT: They were willing to go
either way.

CHAIRMAN JORDAN: Oh, then it=s

four foot. Clearly four foot. Okay.
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And also in light of what we=re
doing--so be ready for any discussion--but
additionally, we know that the Zoning
Commission may take this sua sponte, so we=lII
hear about anyway, so we at least have got to
make a decision so that they can grab i1t, if they
want.

Any--Mr. Hinkle.

COMMISSIONER HINKLE: You know, 1fF
this Board did not rule in favor, we would still
take 1t up.

CHAIRMAN JORDAN: 1 know. So that=s
why I=m saying--so yes. | got you. Either way.
But yeah. So you=re going to take i1t, so--Mr.
Hinkle.

COMMISSIONER HINKLE: Yes. Thank
you, Mr. Chairman. I=m not sure where I=m at on
this case, which makes 1t really difficult.

I guess I=m on the edge of the roof.

(Laughter)

CHAIRMAN JORDAN: At the 7 foot

panels, or the four--
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COMMISSIONER HINKLE: Well, 1I=m
looking at this as kind of the variance, and,
you know, the challenge to me, the variance
test, and I=m just not quite convinced that
there=s a unique situation here, that would
allow the BZA to actually approve the variance.
You know, the rooftop i1s pretty similar to, you
know, multiple rooftops on new burldings in
NOMA, and they would all have a similar
situation.

You know, 1t=s not narrow. lt=s not
unique. The top of the penthouse as well as the
roof structure. So I=m not convinced that it
actually meets the--at least the first and
second prong of the variance test, and so I=m
not quite there yet. I think 1t=s an interesting
1dea, and certainly, you know, putting solar
panels on top of buildings i1s something that the
District should really explore.

But 1 do see that this could be
something more for the Zoning Commission to

address versus the BZA at this point.
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So | guess, you know, even though I
said I=m at the edge of the roof, I don=t think
I could support this today.

CHAIRMAN JORDAN: All right. All
those 1n favor of the motion, signify by saying
aye.

[Chorus of ayes]

CHAIRMAN JORDAN: Those opposed,
nay -

[Chorus of nays]

CHAIRMAN JORDAN: All right. Mr.
Moy, I think we have no decision, two to two,
but go ahead, make your call. It=s going to
Zoning Commission anyway .

MR.  MOY: The vote went--is
recorded as two to two. There=s no--there=s lack
of a majority vote, Mr. Chairman, and that=s on
your motion, and seconded by Ms. Heath.

CHAIRMAN JORDAN: Okay. Very good.
So 1t Is what 1t 1is.

MR. MOY: Do we still issue a--no,

we need to do a full order on this. But you guys
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are going to pull 1t, so we can start the full
order. No, 1t=s no order because no decision.
CHAIRMAN JORDAN: Okay. Either we
set this for--we have one--how we want to handle
1t? Are you guys going to--
[OFff the record discussion]
CHAIRMAN JORDAN: Yeah, 1 know. But
she did Aread iIn@ on the case. So she could
decide i1t. But anyway, let me hear from Mr. May.
COMMISSIONER MAY: So, you know,
regardless of what happened today, the broader
issue of whether relief can be granted to allow
solar panels on top of penthouses, and possibly
other things on top of penthouses--1 don=t
know--1s something that 1 think the Zoning
Commission does need to address. | cannot speak
to how quickly that would be done, whether it
would be done iIn the context of the zoning
regulation rewrite, or as a separate matter.
You know, I don=t know where--you
know--how best to handle this, given the volume

of work that has to happen with zoning
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regulation rewrite versus other--as well as
handling other cases--where i1t sort a fits in
the queue, or whether i1t makes sense to do things
holistically and handle 1t, or whether 1t makes
sense to handle i1t separately, either before or
after the zoning reg rewrite. | don=t really
know.

As 1 said, regardless of what
decision was made--is made by this Board, 1
would want that to be taken up, because 1 think
that this Board would benefit by having very
clear guidance on whether and when 1t might be
appropriate to relax restrictions on penthouse
heights to allow structures like this.

I think that there=s a recognition
on the part of the Zoning Commission, and
certainly on the part of the Office of Planning,
and on the part of the administration, and the
City Council, that promoting solar panel i1s a
good--solar power i1s a good thing.

So I think that some effort to allow

and promote that i1s appropriate. It=s just a
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question of what the right guidelines are from
the zoning perspective.

So 1 would like to have i1t taken up.
I just can=t predict when 1t would be, and
whether i1t will help this Applicant, 1in
particular, or not.

CHAIRMAN JORDAN: So how do we get
it there? Any faster, or--

COMMISSIONER MAY: You know what?
You know, I think maybe the thing to do i1s for
the Office of Planning to give us some thought
on this, and then report to the Zoning
Commission on this issue, about how best they
recommend 1t be handled.

And maybe this--i1t would be best if
this case were--since there=s no decision
made--that this case simply be held 1n abeyance
until such time as that regulation is
considered.

CHAIRMAN JORDAN: Yes, but I think
we have to be careful regarding what the law

requires, and property owners, etcetera, and in
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activity that we make a decision, one way or the
other. We move it off. Let=s set this on the 90
day calendar. 90 day calendar. It gives the
Zoning Commission time and Office of Planning
time to do something with i1t.

Does that make sense, Mr. Moy? I=m
going to defer to your--

MR. MOY: Oh, I=m in agreement. |1
think that=s fine.

CHAIRMAN  JORDAN: --years of
experience and--

MR. MOY: Well, that=s a @moving
target@ too. So after 90 days, we can--the Board
can readdress the issue.

CHAIRMAN JORDAN: Get kind of a
status.

MR. MOY: Yes.

CHAIRMAN JORDAN: Or you might want
to do some amendments or something. I just don=t
know. But 1 don=t want 1t to be lost 1In a queue,
and then that we don=t provide the redress.

COMMISSIONER MAY: I don=t think
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Mr. Avitabile will let us forget it.

CHAIRMAN JORDAN: Yes. Okay. So
let=s do that. But I think Ms. Allen did Aweigh
In@ on 1t, so--1 mean, she read 1t. But anyway.
All right. Let=s do that. Let=s do the 90 day
and then see where we are.

MR. AVITABILE: Just so I=m clear
and so I can report back to the client on exactly
what the status i1s. So we=re currently in a
two-two deadlock. After 90 days, at that point,
Board Member Allen would then issue a vote--

CHAIRMAN JORDAN: No. You know, |
don=t know If we--we need to find out whether
or not she completely did--1 think she did
review 1t, and if we--what we should do is 1f
she has, and she can submit her vote--Mr. Moy,
will you check, and she can submit her vote on
this. She  should have left us the
thing-a-ma-jigger.

MR. MOY: Yes. The 90 days will take
us up to the first week of September.

CHAIRMAN JORDAN: And then it also
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gives us time for the Zoning Commiss--so she can
provide her vote, or the Zoning Commission can
take this case up, whatever they need to do. But
clearly, there=s some guidance. This i1s kind of
breaking some ground, and the Zoning Commission
really needs to Aweigh 1n,@ one way or the other.

MR. AVITABILE: Understood. Thank
you. That=s helpful.

CHAIRMAN JORDAN: So yes. We can get
a 90 day date.

MR. MOY: That would be the first
week 1n September, which would be--just a second
here. September 9th, sir.

CHAIRMAN JORDAN: Okay. lt=s not
like you need i1t for energy anyway, or to make
the building function. All right. Thank you very
much .

So now we=re down to--oh, the last
case? All right.

MR. MOY: I believe the next
application i1s Application No. 18734 of 1815

Riggs LLC, and this is a request, as advertised,
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for variance relief from nonconforming
structure provisions under 2001.3.

Good afternoon.

MR. FREEMAN: Good afternoon,
Charrman.

CHAIRMAN JORDAN: Identify
yourself, please.

MR. FREEMAN: For the record, my
name 1s Kyrus Freeman on behalf of the
Applicant.

MS. BLOOMFIELD: I=m Jessica
Bloomfield on behalf of the Applicant.

MS. NATHAI: Amanda Nathai on
behalf of the owner.

CHAIRMAN JORDAN:  Your Blast name
again?

MS. NATHAI: Nathai.

MR. SMART: Eric Smart with Bolan
Smart Associates on behalf of the Applicant.

CHAIRMAN JORDAN: Okay. We=ve seen
this matter before.

MR. FREEMAN: Yes.
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CHAIRMAN JORDAN: And since then,
we=ve kind of--you=ve kind of gone back door,
and then we kind a said, no, you need to come
front door, and so this 1Is where we are today;
right? And we received the supplemental here.

Let me catch up with myself.

Okay. What 1 have lost here? So iIn
your supplement, the relief you requested--Mr.
Freeman?

MR. FREEMAN: Yes, Mr. Jordan. We
followed a revised application to amend our
relief to ask for a variance from the FAR
requirements.

CHAIRMAN JORDAN: Excuse me one
second.

[Pause]

CHAIRMAN JORDAN: I know we had
something where there was a shift on--all right.
So we=re doing--this 1Is an area variance.

MR. FREEMAN: Yes, sSir.

CHAIRMAN JORDAN: Okay. Cause some

kind a way, 1t kept getting stuck to my brain
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that a use variance was required. But I guess
iIt=s not. And the required relief. You=re
trying togo froma 1.8 to 2.16; i1s that correct?

MR. FREEMAN: Yes, sir. The
existing building 1s 1.6 FAR. The zoning
regulations permit 1.8, plus 2.6, once you
factor in the 1Z bonus, so--

CHAIRMAN JORDAN: Are you going
back on that?

MR. FREEMAN: No. I=m just saying
one point--

CHAIRMAN JORDAN: So you=re going
from 1.8, actually trying to get to 2.16. Isn=t
that what you=re trying to get to?

MR. FREEMAN: Yes, sSir.

CHAIRMAN JORDAN: That=s what I was
saying. Okay. Because of a matter of right, you
can go to 1.8.

MR. FREEMAN: As a matter of right,
we can go to 1.8. Yes.

CHAIRMAN JORDAN: Okay. Let me

catch up. Cause 1 understand the list of
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exceptional conditions that you listed--you=re
aware of OP=s position on it?

MR. FREEMAN: Yes, sSir.

CHAIRMAN JORDAN: Okay. So you
might want to Adrill down@ on that argument from
my standpoint. Others need to hear anything? I
mean, | know you gave a whole host of reasons
why you believe there=s an exceptional
situation, and conditions, with this building.
I had some questions about--but you said this
building was smaller than most buildings. Then
you said 1t was larger than most buildings on
that block, and then was smaller than some. |
was kind of confused about that.

MR. FREEMAN: Okay.

CHAIRMAN JORDAN: About the width.
I guess might have been the length of something.
The site 1s at least two times as wide as the
road dwellings, all the road dwellings, but not
as the mul--the other multifamily buildings.
That=s the i1ssue. Okay. That=s where you were

drawing a line.
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Board, anything else we need to hear
from him? The Applicant?

Did we have something from the ANC?
Did you go back to them, or--

MR. FREEMAN: We--and 1 wanted to
make sure that was clear. This morning, the ANC
submitted a letter i1n support. They e-mailed it
to BZA Submissions. They voted, just last night,
to--1 think the vote was seven to zero--to
recommend approval of our application, and
include 1n the FAR relief. 1 only have it
electronically. 1 haven=t been in the office
this morning. But they did e-mail that to BZA
Submissions, Mr. Nero and Ms. Barda.

CHAIRMAN JORDAN: Okay. Very good.
Okay. So let=s respond to the OP issues.

MR. FREEMAN: Yes. What we were
attempting to do i1n our prehearing submission,
I think when we were last here, we heard two
things. One. We heard that there was a question
about the exceptional condition as i1t relates

to the site.
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But more specifically how it had
applied to the proposed addition. So what we
would like to do 1is--frankly, all of the
exceptional--the need for the relief 1s driven
exclusively by the fact that there=s an existing
building on the site, and because of the site
constraints iImposed, because of constraints
imposed by the existing building, that
generates the need for the proposed 2.6 as
opposed to 1.8.

So 1f okay with you, what we would
like to do, sir, i1s we=ve hired a economic
consultant, Mr. Eric Smart. We have included
In our prehearing submission his resume, and his
bio. We=d like to qualify him as an expert.

CHAIRMAN JORDAN: What exhibit is
that? cause I must have--

MR. FREEMAN: In our May 6
submission, May 6, 2014 submission, included
behind Tab B.

CHAIRMAN JORDAN: Tab B?

MR. FREEMAN: Yes, sir. Is a
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report--

CHAIRMAN JORDAN: 37-B? Is that
what 1t 1s? Let me catch up with asecond. 37-B.
I don=t know how I missed that. Give me a second,
Mr. Freeman. Is he in a book?

[Pause]

MR. FREEMAN: 1=m not sure 1T he=s
in a book. I know he=s appeared before the BZA
and the Zoning Commission a number of times. His
report--1 misspoke. His report 1is behind
Exhibit B and his resume is behind Exhibit C,
which 1s double-sided.

CHAIRMAN JORDAN: Okay. I=ve read
the report but I didn=t see the resume. Maybe
that=s what 1t 1s.

COMMISSIONER MAY: I=ve seen Mr.
Smart many times before.

CHAIRMAN JORDAN: Okay. So it=s
smart that we take Mr. Smart based upon Mr. May=s
recommendation.

COMMISSIONER  MAY: He=s been

qualified by the Zoning Commission before, on
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multiple occasions.

CHAIRMAN JORDAN: Well, then you=ve
got to be in the book; right? Mr. Moy, got to
be 1n the book.

MR. MOY: We=Il1 look at that very
closely, Mr. Chairman. He will be now--for sure.

CHAIRMAN JORDAN: All right. Very
good. Then proceed. And I=ve read your report.
Yes. proceed.

MR. FREEMAN: So what we=11 have Mr.
Smart testify to is the economic hardship as
related to building to a matter of right, which
iIs 1.8, as compared to 2 point si--one
point--2.16 1Is what we=re proposing now.

MR. SMART: For the record, Eric
Smart with Bolan Smart Associates. We=re
economic real estate consultants based in the
District for many years. And my name iIs Eric
Smart and I=m here 1i1n the month of May,
interestingly. So I=11 proceed.

We build on, really, the intrinsic

sensibility that a 500 plus square foot, 565
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square foot one unit addition on the roof of an
existing structure i1s a lot different in terms
of being able to deliver the building structure
that=s needed, compared to a close to 2,000
square foot structure that would accommodate
three units iIn the case of the 2.16 FAR
provision.

So | state again that 1t=s economies
of scale and entrance. We have a brief report
that we had included there, which was
referenced, which on the second page goes
through the quantified elements, and on the
first page summarizes it. |1 can quickly say that
there=s three points, with a couple of subsets,
to make here, with respect to economic
feasibility.

The first is that building on a roof
of an existing building requires stairs, it
requires staging on the roof, and It requires
utilities to be placed up there.

So apart from other things which are

a part of staging a construction project, those
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are fTixed costs, whether or not the building
includes one unit or three units, as would be
the case in the proposal.

That then means that there=s a high
hurdle already, to start with, In terms of the
cost. How can that cost be brought down in to
something that=s more economic?

The contrasts that we=ve done is to
test three units versus one unit, with the
proportional square footage, and the three unit
scenario does--able to achieve some economies
of scale, partly by addressing those Tixes
costs. lt=s also being able to iIncorporate in
a construction contracting, which achieves some
economy simply by building 1900 square feet
versus 565 square feet. So 1| think those are
the--that=s the highlights from a cost
standpoint. They=re quite dramatic, given the
small scale of this project, over 40 percent
more expensive per square Tfoot--or excuse
me--per unit, to build one versus three, and the

test In that case i1s, could the Applicant

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

202

nonetheless still rent the unit? This 1Is iIn a
existing apartment building.

And based on the evaluation that
we=ve made, no, he--that the Applicant would
not--it would not be In his economic interest
to build one unit versus three units.

And a loss, 1T you want to translate
that 1n to what the implications would be, if
he purely tried to fulfill building to the 1.8
FAR versus the 2.16 FAR.

CHAIRMAN  JORDAN: What=s the
percent of, rate of return on the three versus
the one?

MR. SMART: The--well, what we have
shown i1n our analysis--1 could go through
it--but an 8 percent return as the threshold
in--was what you have to get to, and i1t would
be significantly less than that 1t the--under
the one unit. 1 can turn to that page, but--

CHAIRMAN JORDAN: Why don=t you
just tell me what=s the rate of return on the

one unit versus the three units..
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MR. SMART: I have to look, I=m
sorry, Chairman, at how we calculated i1t. What
we established was, what needed to be the
threshold in order to get it financed, so i1t has
to be at an 8 percent return in order to proceed.
So we didn=t calculate what the rate of return
would be 1f one unit was built.

What we did calculate, what the gain
or loss would be, and that translated iIn to
$6,000 a year on the unit. So 1 could say,
translate that in to then, for you, just looking
at the numbers, that 1t=s a minus--i1t=s a minus
return.

CHAIRMAN JORDAN: What=s the rate
of return on three units?

MR. SMART: 1It=s 8 percent.

CHAIRMAN JORDAN: So it=s 8 percent
return, and on the one unit, there is no return?

MR. SMART: That=s correct.

CHAIRMAN JORDAN: Okay. The 8
percent return, how is that calculated? Is that

return to equity? What i1s 1t? Is 1t--
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MR. SMART: It=s the--

CHAIRMAN JORDAN: --net
capitalization? Is that--

MR. SMART: That would be the cash
on cash, and that also incorporates in, then,
debt and equity. The rate on the equity 1is
higher, and the rate on the debt is lower. We=ve
used a--1T you=re interested In the specifics,
we used a 12.5 percent return on equity, and
we=ve used a 5 percent rate on the debt. 1 might
add, that the--this i1s a--as far as threshold,
or the characteristics of--this is unusual, In
that 1t=s not just in terms of the costs, the
economies of scale, but there=s considerable
risk associated with taking on a small project
of this sort.

CHAIRMAN JORDAN: All right. Is
there anything else?

MR. FREEMAN: I=d just like to
conclude by saying we went through, In detail,
and as the Board knows, this type of information

iIs directly relevant to the practical
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difficulty associated with the proposed
addition. And I went through that detail in our
statement, so we=re just presenting, hopefully,
here, a summary of that information today.

CHAIRMAN JORDAN: But you need to
respond to OP, why they=re saying it=s not an
exceptional condition.

MR. FREEMAN: I think what OP=s
report was saying, 1T I understand their report
correctly, they were saying even 1if an
exceptional condition applied, they
weren=t--we did not demonstrate why we needed,
In their word, an excessive amount of FAR, 1.e._,
2.16 FAR. And I think the testimony by Mr. Smart
today responds to the why we need the proposed
2.16 FAR instead of the 1.8. 1.8 would result
in a loss. 2.16 would result in essentially an
8 percent return.

Additionally, we would note that 1f
we meet the burden, right? 1Tt our site suffers
from exceptional situation or condition, that

would rise to the level of needing other relief,
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presumably that same exceptional situation and
condition should also support a finding of
relief from the FAR requirements.

I do believe in the OP report, they
do say they support our other areas of relief,
which to me would mean they suggest that we--the
site 1s subject to an exceptional situation or
condition.

CHAIRMAN JORDAN: 1 think what they
said 1s that i1f the Board found that there was
an exceptional condition, and there=s some
difficulties, then they were not in opposition
to 1t. But we can go to OP and get that straight
from--use the mike, please.

MR. FREEMAN: Yes.

COMMISSIONER  MAY: So does
something have to happen to this building? I

mean, right now, 1t=s rented?

r+
n

MR. FREEMAN: Right now,
rented. Yes, sir.
COMMISSIONER MAY: And is i1t going

to continue to be rented through the renovation?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

207

MR. FREEMAN: Yes, sSir.

COMMISSIONER MAY: Okay. And so 1is
there something that=s driving the need to
actually renovate i1t now? | mean, 1In other
words, what happens i1f nothing i1s granted? I
mean, this iIs just going to continue to be a
profitable property?

MS. NATHAl: We would continue to
rent 1t; yes.

CHAIRMAN JORDAN: Is 1t profitable,
IS the question, now?

MS. NATHAI: I would think so; yes.
I can=t confirm.

CHAIRMAN JORDAN: Okay. Is that
what you were kind of getting to, Mr. May?

COMMISSIONER MAY: Well, there=s a
certain logic to--that 1 can understand, about
the need to go up to 2.16 FAR rather than stay
at, you know, at only 1.8, 1f you=re going to
undertake the renovation of the building. I can
understand that as an economic argument.

What 1 don=t necessarily understand
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Is the need to actually renovate it i1In order to
demonstrate--1 mean, you know, 1T the building
was In bad shape, or had just been purchased,
and 1t needed the renovation, or something like
that, and this i1s the only economic way to do
it, 1 can understand that. But you=re not
necessarily arguing that.

MR. FREEMAN: We just--let me kind
of answer 1t two ways. The first way is from a
general policy perspective; right? The city is
contemplating tens of thousands of new
residents every day, so--every year. SO as a
policy perspective, the desire to have
increased housing In the District of Columbia,
as | understand i1t, 1s a policy of the city.

Secondly, though, the way we kind a
thought about 1t is--and | don=t know 1T the
Board will agree with this point, and 1 don=t
mean 1t in a disrespectful way. You know, for
a lotta these cases, 1t=s hard to--it=s not
clear to me that you always have to establish

a need for anything; right? Generally, anybody
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could--

CHAIRMAN JORDAN: No. Generally
anybody has a right to develop their property
up to what the zoning allows, and the thing about
it 1s that, you know, 1.65 FAR=s fairly close
to the 1.8 that you would expect In a zone like
this.

So i1t=s not Qlike there=s a
substantial unrealized FAR that the owner
cannot take advantage of, and very often in
cases like that, when there 1s, you know, FAR
that=s entitled, there=s other relief that=s
necessary in order to realize that FAR, and so
that=s why they=re before us, not necessarily
to get the FAR.

I mean FAR usually hinges on an
economic argument, and so i1t=s kind a so
marginal here, i1t=s hard to make.

Let me ask one other question. In
this case, 1T you get the FAR relief, are you
still going to be producing the IZ units?

MR. FREEMAN: So our--under our
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initial application in which we asked for that
relief, we would have produced that, those
units. But under the current state of relief,
we would not be required to provide those 1Z
units.

CHAIRMAN JORDAN: I understand
that. 1t wouldn=t be required. You>re not--

MR. FREEMAN: We would not.

CHAIRMAN JORDAN: Would not.

COMMISSIONER MAY : Actually,
you=re just trying to use 1t.

MR. FREEMAN: No. I didn=t mention
1Z at all.

COMMISSIONER MAY: I know. You were
trying to use i1t before, just to get the relief.

MR. FREEMAN: Well, 1t would be a
different set of regulation--

COMMISSIONER MAY: --but you were
just trying to use it to get the relief.

MR. FREEMAN: Well, we were asking
for a different form of relief.

COMMISSIONER MAY: Okay. Right.
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CHAIRMAN JORDAN: 1 actually think
that argument was noble, 1f not necessarily
going to be successful. 1 mean, the i1dea of
actually being able to grant relief to those
minimum thresholds for 1Z In order to bump up
the production of housing, and to get more
affordable housing, 1 actually think 1s not a
bad 1dea, and as you said, that=s consistent
with the city=s goals for providing more
housing.

MR. FREEMAN: IT we have to
dedicate, as going to the third prong of the
variance test--

CHAIRMAN JORDAN: Yes. I=m not sure
that we have--(Audio
interference)Bphilosophically, or
theoretically would have been good, but the law
doesn=t allow for that.

MR. FREEMAN: When we were here in
April, we weren=t willing to provide the 1Z
units.

CHAIRMAN JORDAN: abut going back
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philosophically--no, going back to what the
whole issue of zoning, 1 think this thing 1is
getting bastardized, as you just indicated. You
know, the zoning--coming to this Board, and
the ability to get zoning relief through the
government is so that there=s no undue taking,
improper taking of people=s property, so they
get the reasonable use of their property.

That=s the underlying value in the
whole discussion about where zoning came in;
isn=t that right?

So we=re now trying to use it to
stretch about, well, how can | maximize my
profits? That=s kind of the conversation you
guys were really--you all were having just a
minute ago, and 1 think Mr. May asked a question,
Is this building operating in such a way, now,
that you were getting a reasonable use of this
property, that=s not hindered by the zoning
regulations. I might be taking i1t too far, but
I thought that=s what you were getting to.

And 1 understand that. And so I just
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wouldn=t want that whole point to get lost. As
we sit here, 1t=s not--in fact, the cases, as
you know better than I, that the cases say that
the Board of Zoning Adjustment is not here to
maximize the profit for Applicants. lt=s just
for land owners; for property owners. That=s not
what we=re here for.

So--yes, go ahead, please.

MR. FREEMAN: No, 1 think I agree.
I think the economic analysis 1s intended to
show that under the zoning regulations you=re
authorized to build a 1.8 as a matter of right,
and there=s no ability to do that in a way that
does not result i1n an economic hardship.

CHAIRMAN JORDAN: So i1f you try to
maximize to the 1.8, which 1s Just one more unit;
correct?

MR. FREEMAN: Yes, sSir.

CHAIRMAN JORDAN: Then
financially, 1t=s not going to work?

MR. FREEMAN: Yes, sSir.

CHAIRMAN  JORDAN: That=s the
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discussion.

MR. FREEMAN: Yes.

CHAIRMAN JORDAN: So I just want to
make sure you get back to the whole basis of
where we are.

MR. FREEMAN: Yes, sSir.

CHAIRMAN JORDAN: Cause it started
to get--okay. 1 hear you. Other questions?

Mr. Goldstein, what do you think
about that whole dialogue? Go ahead. Introduce
yourself.

MR. GOLDSTEIN: Well, 1 missed it.
Could you repeat it.

[Laughter]

MR. GOLDSTEIN: For the record, my
name 1s Paul Goldstein with the Office of
Planning. | think we struggled with a lot of
these i1ssues that have been identified so far.
You=ve got a 1.65 FAR building. It=s leased.
It=s functioning. You=ve got--the building=s 25
percent over lot occupancy, 85 percent. It=s got

a nonconforming court, I believe a
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nonconforming rear yard, and, you know, it
wants to expand, and are you entitled to expand
to every metric? They=re exceeding a number of
the metrics, are nonconforming. They want this
last bit of FAR.

They could do one unit, and be within
FAR. They=d still need relief on some other
accounts, but they=d still be within 1t.
Instead, that would be about a 9 percent
increase 1n Tfloor area. Instead, they=re
proposing a 31 percent increase in floor area,
which 1s three units.

So we just couldn=t get there. We
couldn=t see what was driving, from--it=s not
just i1s i1t unique, and i1s there a practical
difficulty? How does this uniqueness relate to
that practical difficulty? And we just couldn=t
get there. It=s a nice building. I think i1t=s
a nice plan. HPRB thought i1t looked good,
subject to some changes. It makes contextual
sense on that block. We just couldn=t get past

the first and second prongs of the variance
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test.

So that=s what we struggled with,
ourselves. Also just to a different point. |
think Charrman Jordan actually captured it
right.

IT the Board Tfinds that they
are--they=ve met the test for FAR relief, we do
not object to the remaining relief that=s been
requested. It=s not a validation of any part of
the variance test. It=s just to us, that=s the
biggest hurdle here, and 1T you are able to meet
that hurdle, we=re--we won=t object to the rest.

CHAIRMAN JORDAN: Letme ask you. So
Is the site wider than the other lots on Square
133?

MR. GOLDSTEIN: On the north side of
Riggs Place, 1t--with properties facing Riggs,
it clearly is wider. It=s more than double the
width of other lots. It really depends how far
you want to expand your uniqueness discussion.
The south side of Riggs--

CHAIRMAN JORDAN: See, that was the
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next question.

MR. GOLDSTEIN: Yes. Well, there=s
no--you know, there=s no test for what the
radius i1s. There=s no exact. The south side has
some wide properties, and also some two-story
apartment buildings. IT you look at the rest of
Square 133, there are some three and plus story
apartment buildings on wider lots. 1 don=t
really know what to make of that. You could kind
a use i1t for any type of argument you wanted,
frankly.

CHAIRMAN JORDAN: I actually did a
search, trying to find exactly that, and our
cases don=t support 1it, both from Zoning
Commission, Board of Zoning Adjustment, and the
Court of Appeals cases, kind a leave it at the
Board=s discretion, where they=re going to set
the range. All right. What about--is this
burlding i1rregularly shaped?

MR. GOLDSTEIN: You know, it=s
hard to say. IT you look at the other apartment

burldings, are any of them regular? 1 mean, I
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just don=t really know how to compare. 1T you
look at the south side of Riggs Place, there=s
one that looks kind a similar, that=s three
stories. There are two that are two stories.
Each one has a different shape. Kind a tough to
tell.

But, you know, i1t=s not jJust 1iIn
isolation--i1s i1t i1rregular? How does it relate
to the relief that=s requested? And even if you
find that i1t=s a slightly irregular shape, does
that then--does that relate to a 2.16 FAR,
and--this 1s what we struggled with. We didn=t
put a determination on the uniqueness, we
couldn=t quite find it; but i1t=s really how
would any of those features relate to this FAR
request.

CHAIRMAN JORDAN: You kind a don=t
agree or disagree. It=s kind a, ah, we don=t
know.

MR. GOLDSTEIN: Yes. well,
1t=s--maybe i1t=s a Adon=t know.@ 1 think i1t=s

more that even 1T, under the best case scenario,
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those features were a confluence of factors, and
unique, that we just didn=t see how it related.

CHAIRMAN JORDAN: What about the
stairs in the center of the building and the
existing plumbing stack and utilities? The
i1ssue that they can=t be relocated to make more
efficient use of the buirlding?

MR. GOLDSTEIN: You know, 1 don=t
really have a strong feeling about that. My
argument was more on the premise that you=ve got
a property--a building that already exceeds a
number of the metrics, nearly conforming to FAR,
but slightly below. 1 didn=t really get In to
design. 1 can understand, though.

IT the Board believes that there i1s
a reason for this property to expand In this way,
I think their argument does go toward what that
expansion would look like.

CHAIRMAN JORDAN: And my last
question to you. Now they have the matter of
right, they can expand to 1.8, right? on FAR.

However, 1T they cannot do 1t because of the--if
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they cannot feasibly do so because i1t=s not
making practical sense, or financial sense to
do so, then are they not being--are they being
harmed by the zoning regulations?

MR. GOLDSTEIN: 1 don=t think that
the zoning regulations say that you are
necessarily entitled to meet, to Amax out@
every aspect of what a property=s permitted
under zoning. That would be--you know, just
because you=re permitted 40, do you have an
economic hardship 1f you can=t hit forty? That
just--1 don=t believe that=s--1t=s an envelope,
and you can meet it the best you can, but I don=t
know that you are necessarily entitled to Amax
out@ everything to your economic detriment, if
you can=t.

CHAIRMAN JORDAN: But 1isn=t the
reason why they can=t reach, using your term,
40, because the regulations say they can=t reach
forty? They can=t maximize a use to 40 because
there=s a practical difficulty. But they have,

as a matter of law, under your 40 scenario, they
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can get there. But they can=t get there because
It doesn=t make financial sense. Is that
when--where relief Is supposed to be granted?
I know this i1s kind of philosophical.

MR.  GOLDSTEIN: No, 1t=s an
interesting discussion. 1 feel like I=m going
to Atrip over myself Ain this, but--

CHAIRMAN JORDAN: No; no. [I=m
just--no, 1t=s not a Atrick question@ here.

MR. GOLDSTEIN: Yeah. I don=t quite
know what to say. The building exceeds their
envelope i1n other ways, and so |1 don=t know--you
know, I guess I=m not sure how to answer.

CHAIRMAN JORDAN: I kind a Atoy@
with that same question in a lot of the cases
that come before, and 1 was just trying to as
we--cause Mr. May kind of brought 1t in, and then
with respect to this whole dialogue, and I think
It was something that Mr. Freeman said, that
kind a Aset me off.@ 1 was like: Wait a minute.
And you did highlight, that some time people sit

here and just think that they can do all kinds
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of stuff.

Any other questions of Office of
Planning? I=m sorry. I didn=t mean to go down
the street. It was just--

COMMISSIONER HEATH: I have one
quick question. In your statement, you said that
you had two letters iIn opposition. 1 saw one.
It was primarily concerned about parking, and
construction, traffic. Do you recall if the
other was similar?

MR. GOLDSTEIN: 1 have a memory of
there being a second, that also perhaps raised
some more iISsues.

COMMISSIONER HEATH: Okay. Nothing
new?

MR. GOLDSTEIN: You know, |
hesitate, just cause | don=t have i1t In front
of me. But that=s--1 think my memory--that there
were similar issue.

COMMISSIONER HEATH: Okay.

MR. GOLDSTEIN: Maybe the Applicant

can reference those letters, 1T they=re not in
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your packet.

MR. FREEMAN: Yes. It=s--

COMMISSIONER HEATH: Opposition
letters. They=re--there were two--

MR. FREEMAN: I1t=s 1included as
Exhibit 35 In the record--

COMMISSIONER HEATH: --letters of
opposition.

MR. FREEMAN: --of your case. It=s
dated April 19th, and i1t=s the same basic
Issues. It says, you know, the street=s narrow,
parking. Then they talked about dumpsters,
contractors doing work. And parking. And as you
know, we=re not asking for any parking relief
In this case.

CHAIRMAN JORDAN: Oh, yes. The two
letters. 1 see them. Additional discussion?
Questions for Planning? Anyone?

[No response]

CHAIRMAN JORDAN: Where are we?
Department of Transportation has indicated no

objection; i1s that correct? Yes.
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Anything from--and ANC 2-B, you
reported sent you an e-mail that--

MR. FREEMAN: Well, they--1=m
sorry, sir. They submitted a letter to the BZA.
I=m not sure if you guys have it iIn your record
yet.

MR. MOY: My understanding from
staff was the letter arrived very late. But I
don=t have that before you to review.

CHAIRMAN JORDAN: But we did get a
letter?

MR. MOY: Yes.

CHAIRMAN JORDAN: And your letter
IS saying what again?

MR. FREEMAN: 1 can read the letter
to you, sir. They met last night, which 1is
probably why they got it to you too late.

It said: At i1ts regularly scheduled,
at 1ts regular meeting on May eight--May 19,
2014, the Dupont Circle Advisory Neighborhood
Commission 2-B considered the above-referenced

matter, with seven of nine commissions 1n
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attendance, a quorum at a duly-noticed public
meeting. The commission approved the following
resolution by a vote of seven to zero.

The commission approved the
following resolution: Whereas ANC 2-B supports
the zoning variance request for the property
located at 1815 Riggs Place as a request has been
made to add an additional Tfloor to this
structure, and whereas ANC 2-B specifically
supports the following zoning variance request.
Nonconforming structure, 2001.3. Nonconforming
open courts, 400.61, and FAR requirements,
402.4.

Therefore be it resolved that ANC
2-B recommends approval of this project as
presented.

And then 1t lists the commissioners=
names.

CHAIRMAN JORDAN: Okay. Thank you.

Is anyone here wishing to speak in
support of this application? Anyone iIn support?

[No response]
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CHAIRMAN  JORDAN: Anyone iIn
opposition?

[No response]

CHAIRMAN JORDAN: Turning back to
the Applicant for any rebuttal or closing?

MR. FREEMAN: No rebuttal. 1 know
this has been a unique case, and we=ve had a
couple different procedural options. We
definitely appreciate the Office of Planning=s
support, and they=ve been great to work with on
helping us to find our arguments.

We believe that the existing site
conditions lead to the practical difficulty
associated with complying with the 1.8 FAR. In
this case, we have the ANC support, and for what
it=s worth, DDOT  support, and would
respectfully--1 should also note that 1T there
was no building on our site today, we could buirld
to 2.16 today, without any relief.

So we=ve gone to HPRB. We got their
support for the addition. A copy of HPRB=s staff

report i1s in our submission, and therefore, we
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would respectfully request that the Board
approve our application.

Thank you.

CHAIRMAN JORDAN: All right. Thank
you. We=l1l close the record based upon where
we are. Is the Board ready to deliberate in this
case? | don=t know. All right.

So let me tell you, I was not really
Jumping up and down about this, and 1 think this
whole line of dialogue we had really helped me,
because what--Mr. May Ffirst started the
conversation with you, and your response,
actually, was a negative response, but you saved
i1t. But we do have a lot of Applicants that come
in here, that try to go past what they could do
as a matter of right, to increase their profits,
and etcetera.

So the whole discussion of going to
40, whatever that meant, we use what=s real
here. Going to 1.8. If you could get to 1.8
without having a practical difficulty, 1 would

not be iIn support of giving you relief. But

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

228

because--and I1=m still tussling with the
philosophical verison of 1t--but you can=t get
to 1.8 cause you have practical difficulty.

Is there two units or three units?
But I think they=re still within the realm, and
we didn=t see the numbers on two units, to break
even, or whatever i1t was.

But that gets me--that=s what got me
to support, and 1 think the exceptional
conditions, we defined that 1n my conversation
with Mr. Goldstein. But until that point 1
really wasn=t there. But now, 1| can feel
comfortable 1n supporting.

Anybody else? Mr. May.

COMMISSIONER MAY: Yes. I=m not
there yet. 1 tend to agree with Mr. Goldstein,
that the first two prongs of the test haven=t
really been made. you know, there=s clearly an
existing economic use of the property. lt=s very
close to the maximum FAR. So 1| just don=t see
that this is--that there=s anything that drives

this particular development having to be done.
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I will also say, though, that I think
that the idea of--1 think generally speaking,
the project would be okay. 1 mean, i1t=s--you
know, 1t=s okay from HPRB=s point of view. It=s
okay from the ANC=s point of view. It=s a reuse
of an existing property 1In a historic
neighborhood. But i1t=s got all those things
that are fine, and then, you know, when It
first walked i1in the door and there was 1Z
included, 1t was another good reason to vote for
the project.

However, there=s still not the
driving--it just hasn=t met the test, In my
view, in either case. | would say that this has
been a very interesting test case of the i1ssue
of those minimum thresholds for 1Z, and 1 think
again--1 don=t want to sound like a broken
record--but this i1s something that the Zoning
Commission ought to take up, because there may
be conditions under which 1t makes sense to do
that. There may not. 1t may be that this was

something that was considered and decided back
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during 1Z. | was not there when the 1Z
regulations were written. But 1t may be that
that=s something that we need to take up again.

And so hopefully we will, because 1
think that there=s--1 mean, this is a good case,
I think, why that might be a worthwhile thing
to do.

Anyway, what 1t boils down to here
I1s that I don=t see any grounds for granting the
FAR relief, and I think that=s about all 1 can
say about 1t.

CHAIRMAN JORDAN: Yes. I think the
exceptional conditions have been defined by
the discussion previously, and this one. We do
understand that it i1s--the lot is much wider
than the other properties on the north side of
the street, on Square 133. In fact, that it
Is--has some internal constraints by the
staircasing inside the building and the
plumbing stacks.

You know, we have drawn exceptional

conditions on less than this before, and the
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practical difficulty i1s the financial aspect of
being able to--1 think they do have a right to
go to matter of right. The law says you can do
1t. But they can=t do 1t because 1t=s a practical
difficulty, and the only way that they can make
it work i1s to go a little--go past that. So
that=s kind of where 1 can hit on the second
test, i1s that they cannot, as a matter of right,
get to what they should be allowed to do under
law.

So any other thoughts on this
matter? Anyone?

[No response]

CHAIRMAN JORDAN: Still got some
people on the fence. Let me do this. I=m going
to move that we grant the relief requested, just
so we can get this off center. No second?

COMMISSIONER  HINKLE: No, Mr.
Chair. 1 mean, 1 think the Office of Planning
has made a good case for this not meeting the
first and second prongs. But having just

listened to you, 1 think you made a good case
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for 1t to have. So 1t=s actually really
difficult, right now.

I mean, for me, I would like to--and
I don=t know how the Board feels about this. I=m
not quite ready to make a decision on this yet,
and, you know, if there were a vote, I=d
probably abstain, to be honest.

CHAIRMAN JORDAN: Okay.

COMMISSIONER HINKLE: Because I1=d
like to think this through just a little bit
more.

CHAIRMAN JORDAN: Well, the motion
would die for a lack a second. So we=re at a
stalemate. That let=s put this for another
review. Thirty days. July 9th. For decision.
July 9th. Isn=t that what you said?

MR. MOY: That would be July the
8th.

CHAIRMAN JORDAN: July the 8th?

MR. MOY: July the 8th for decision.

CHAIRMAN JORDAN: But 1 really

appreciate this full discussion, and we=ve been
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really challenged here today, haven=t we?
From the word Ago@ this morning, we=ve been
challenged with cases.

But anyway, we have yet to make a
decision, and again, we can find out where Ms.
Allen 1s, too, on her way in, cause she had an
emergency that she had to deal with. She had to
leave. So July the--1=m sorry. July the 8th?

MR. MOY: July the 8th.

CHAIRMAN JORDAN: Does the Board
need to see anything additional?

PARTICIPANT: No.

CHAIRMAN JORDAN: Thank you.

MR. FREEMAN: Thank you.

CHAIRMAN JORDAN: Mr. Moy, is there
any other--oh, shoot. I=ve got something | gotta
do. This i1s the last hearing of the month? Half
the year=s gone almost; right? Okay. Last action
of business.

In accordance with Section 4058 of
the Open Meetings Act, D.C. Official Code

Section 2575, 1 move the Board of Zoning
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Adjustment hold closed meetings on the
following dates. June--June, scratch out, 2nd.
Monday, up, down, slash--there=s, oh, June 9th.
Monday, June 16. Oh. And that=s June 23rd.
These meetings start at 4:00 p.m. and are held
for the purposes of obtaining legal advice from
our counsel and deliberating upon, without
deciding cases scheduled for publicly--to be
publicly heard or decided by the Board on the
day of. After each closed meeting, these cases
are i1dentified in the Board=s public hearing
agenda for June 3rd, 10, 17, and 24th. A closed
meeting Tfor the purposes permitted under
Section 405(b)(4), and (b)(13) of the Act. I so
move .

Is there a second?

COMMISSIONER MAY: Second.

COMMISSIONER HEATH: Second.

CHAIRMAN JORDAN: will the
secretary please take a roll call on the motion.

MR. MOY: Yes. Thank you, Mr.

Chairman. When I call your name, i1f members can
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reply with a yes or a no.

Peter May.

COMMISSIONER MAY: Yes.

MR. MOY: Ms. Heath.

COMMISSIONER HEATH: Yes.

MR. MOY: Chairman Jordan.

CHAIRMAN JORDAN: Yes.

MR. MOY: Mr. Hinkle.

COMMISSIONER HINKLE: Yes.

MR. MOY: And Ms. Allen=s not
present with us this afternoon. So the motion
carries, Mr. Chairman.

CHAIRMAN JORDAN: Then 1s there any
other business?

[No response]

CHAIRMAN JORDAN: Then we are
adjourned. Thank you all, as usual.

[Whereupon, at 2:31 p.m., the
Tuesday, May 20, 2014 meeting of the Board of

Zoning Adjustment was adjourned.]
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